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IN rrHE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2378 
JUNE R90KWELL EV ANS, Plaintiff in Error, 
versus 
ISAAC SCHUSTER, Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Ohief Justice and Ji1,stices of the Supreme 
Court of Appeals of Virginia: 
Your petitioner, June Rockwell Evans, respectfully showeth 
that she is aggrieved by final judgment of the Corporation 
Court of the City of Danville, Virginia, entered on Decem-
ber 23, 1939, in an action brought by her in said Court as 
plaintiff against Isaac Schuster, defendant. 
A transcript of the record filed herewith will show the fol-
lowing to be the facts in this case. 
THE FACTS. 
Your petitioner, June Rockwell Evans, plaintiff in the trial 
court, brought an action for $10,123.15 against Isaac Schuster, 
damages for wrongful and false distraint upon her personal 
property, and the jury awarded her $1.00 nominal damages 
and $500.00 punitive damages. The trial court set aside the 
$500.00 punitive damages and allowed the verdict of $1.00 
nominal damages to stand. 
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The plaintiff, June, Rockwell Evans, was a beauty parlor 
operator, and conducted her business on the premises of the 
defendant, Isaac Schuster, a man of conside,rable property 
and means, as a tenant, continuously from sometime in 1930 
or 1931 until January, 1939, at a rental that va.ried from 
$35.00 to $50.00 a month, but during· the last two years of 
the tenancy remained at $40.00 per month. The plaintiff 
during this long· tenancy would get behind in her rent 
2* from time to time *but in no considerable amount. The 
defendant on these occasions would call on the plaintiff 
for the back rent and the plaintiff would pay the amount 
for which she could not show cancelled cheeks or receipts. 
From the defendant's own evidence, payment of back rent 
was always based on cancelled checks that the plaintiff could 
or could not produce as the defendant admits that he did not 
keep his books accurate and sometimes he would get a check 
and not give credit to the plaintiff. . 
On or about the 26th day of January, 1939, the defendant 
swore out a distress warrant for arrears in rent in the 
amount of $430.00. An action was maintained on this war-
rant but before the trial the notice was amended to claim 
$700.00 instead of the original $430.00. · At the time the dis-
tress warrant was issued, the plaintiff knew she owed $80.00 
rent for December, 1938 and January, 1939, and tendered 
this amount into court, l1aving· previously, through her attor-
ney, tendered it to the defendant. The jury in that action 
found tha.t the plaintiff here owed an additional $80.00, mak-
ing a total recovery for defendant here of $160.00 as against 
the $700.00 claimed. 
Prior to the issuance of the distress warrant, plaintiff owned 
and operated her beauty pa.rlor in a profitable manner aver-
aging $200.00 net per month during the years 1937 and l 938, 
enjoyed a ~ood reputation, had a good clientele, and main-
tained a well equipped shop. Sometime in 1938 the plaintiff 
beg·an ha.ving· trouble with her eyes and decided it would be 
best for her l1ealth to dispose of the shop. So, accordingly, 
sl1e advertised it for sale in September, 1938. In N ovem-
her. 1938, a Mrs. Lineberger of Gastonia., North Carolina, 
ug-reed to buv the business for $1,200.00, and in pursuance 
thereof pa.id $500.00 in ca.sh, and was to take possession of the 
shop on December 1, 1938. The plaintiff sold her equipment 
t.o Mrs. Lineberger under a conditional sales contract. 
3~ Mrs. Lineberp;er, the· *purchaser. did not, however, show 
. up to take possession and the 11la.intiff continued to op-
erate t.he sl1op in the expectation t.l1at t11e purchaser would 
Roon take it. over. About the first of ,January, 1939, the\ plain-
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tiff closed the shop for a week or so in the hopes that this 
would induce the purchaser, Mrs. Lineberger, to show up and 
take possession of the husiuess. 
On January 12, 1939, the plaintiff wrote a letter to the de-
fendant telling him that she- had sold the shop and that she 
had expected the purchaser to take it over on January 1st, 
and that if there were any arrears in the rent, she, the plain-
tiff, would take care of same, and further that she would 
check with him as soon as possible and that she was not 
leaving town. On or a.bout January 15, 19'391, the purchaser, 
Mrs. Lineberg·er, notified the plaintiff that she did not in-
tend to go through with the deal and that the, plaintiff could 
do whatever she pleased with the shop even if she, the pur-
chaser, lost the $500.00 she had already paid to the plaintiff. 
At this time the plaintiff's health had improved to such an 
extent that she felt she was able to continue the business if 
she could g·et the title back in herself. Accordingly, on ad-
vice of counsel, she advertised the business for sale on the 
account of Mrs. Lineberg·er in order to properly get the title 
back in herself. On or about January 26, 1939, the defend-
ant swore out a distress warrant ela.iming arrears in rent in 
the amount of $430.00. Neither at that time nor prior thereto 
had the defendant notified nor claimed tha.t the! plaintiff 
owed him the $430.00. The defendant made no bona fide ef-
fort to locate the plaintiff prior to the issuance of the distress 
warrant, nor did he render any statement' for any specific 
amount of rent. The plaintiff could ha.ve been easily located 
by the defendant if it had been his d~sire, as she was listed 
in tbe Danville telephone directory and the city directory, 
Hnd bad been a resident of Danville for many years. On 
January 27, 1939, a. sale of the property under the 
4* *conditional sales agreement wa.s held and the plaintiff 
bought in the property. On January 28th the Constable, 
Mr. Bragg·, levied on the property and took it in his nosses--
sion. Later the property that was levied on was taken by 
tbe Constable. Mr. Bragg, to a storehouse owned by the de-
fendant and there put in storage. There was considerable 
evidence bv disinterested witnesses that when a beauty 
parlor equipment is taken out of use and put in storage, 
it deteriorat.es verv rapidly. The n,laintiff testified tlmt she 
was continually embarrassed by people asking her if Mr. 
Schuster, the defendant. had uut. her out. of business, to such 
an extent that she had her telephone disc.onnected, and it af-
fected her l1ealth. TJJen after recovering her beautv parlor 
e<inipment plaintiff was unable to go back in busines8 due 
to the damage to the equipment, loss of clientele and loss of 
gMd will. 
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ARGUMENT. 
The sole question before the Court is, is there any evidence 
on which a verdict for punitive damages for the plaintiff can 
be sustained t Your petitioner respectfully insists that there 
is an abundance of such evidence. 
In tJrn case of Turk v. Martin, 124 Va. 103, at page 109, 
the Court in eonsidering pllllitive damages, has this to say: 
'' A general rule upon this subject, and one which is in 
harmony with all the a·u.thorities, is stated in 13 Cyc. 118, 
as follows: 'In all cases in determining whether exemplary 
damages shall be awarded, the question as to gross negli-
gence or the wilfulness or wantonness of the act should be 
left to the jury. Whether the evidence in a case tends to 
warrant exemplary da.ma~es is a. question for the court to 
determine iu its instructions, but the sufficiency of the evi-
dence to establish such f a.cts is a quest.ion for the jury'."· 
Does the evidenee in the instant case tend to warrant 
exemplary damages? (Italics ours.) 
5* *If so, the court properly instructed the jury in re-
gard to them and the jury's verdict for $500.00 punitive 
damages should be sustained, as the sufficiency of the evi-
dence is a questi?n solely for the jury. 
The action of the def enda.nt in this case clearly evidences 
gross negligence and a wanton and wilful disregard for the 
rig-llts of the plaintiff. The defendant is a man of consider-
able property and means and must have known how to prop-
erly keep books if l1e desired to do so. However, the defend-
ant a.pnarently made no effort to keep his accounts with the 
11laintiff correct .. but. claimed what.ever amount of rent that 
th~ plaintiff could not prove that she l1a.d paid. There is no 
m11clence that at. any time did he render a statement for any 
8Pe.ciflr. amount but, quite to the contrary he would tell the 
nlaintiff that she owed llim some rent and whenever she 
failed· to procluc.e fl cancelled check for any month, then de-
fendnnt. would claim that the rent was still owing for that 
month. This nrocedure took place several times during the 
tenancv until finallv the plaintiff realized what was happen-
imr each time 8he showed the clef endant her cancelled checks, 
Hnd so. accorclinidv, in tl10 summer of 1938 when tl1e defend-
:rnt asked· to see lier cancelled checks. the plaintiff refused 
t.o produce tl1em. However. it is significant that the defend-
ant did not take any steps to collect any rent as a result of 
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that refusal but waited until J a.nuary, 1939, to swear out a 
distress warrant for $430.00 rent in arrears. Defendant 
made no bona, fide effort to notify the plaintiff that he in-
tended to swear out the warrant. The plaintiff could have 
been easily located as she was listed in the Danville telephone 
directory as well as the city directory. Then the defendant 
maintained an action on this warrant and amended the notice 
to claim $700.00 instead of $430.00, as set out in the distress 
warrant. He did this notwithstanding the fact that he had 
never. at any time prior to the issuance of the warrant, ren-
dered a statement for any specific amount of rent. This 
6* clearly * evidences such gross negligence and wilful and 
wa.nton disregard of the rig·hts of the plaintiff as to 
amount to malice. The defendant stated his reason for 
swearing· out. the distress warrant at the time that he did, to 
be the fact that be saw the equipment of the plaintiff adver-
tised for sale about J ahuary 19, 1939. It is to be noted that 
the equipment and business of t.he plaintiff was advertised 
for sale in September, 19'38, but the defendant. did not deem 
it necessary to take any legal steps at that time to secure the 
payment of any rent that might be due him. 
The jury was justified in believing that the defendant was 
motivated by reaRons other than the one he gave for swear-
ing out the warrant. Tf the defendant honestly thought that 
the plaintiff owed him $700.00 rent through January, 1939, 
which he claimed in his action, it necessarily follows that.in 
September, 1938, when the business was first advertised for 
sale. he must have thought the plaintiff owed him. about 
$50tl00 a.s the rate of rent was $40.00 per month. It is also 
to be noted that in January, 1939, the plaintiff wrote the de-
fendant stating· ihat if i;;he owed him any rent she would pay 
it and waR not lc~aving town. At that t.ime the defendant 
should hav8 notified the plaintiff of any claim f9-r rent he 
had in Pxeess of the $80.00 that the plaintiff admitted she 
owed him, for December, 1938, and ,January, 1939, but this 
the rlefondunt did not do. 
Tlw jury was certainly justified in drawing the inference 
that .the def £·ndant waR aetnated bv ulterior motives and that 
such conclnct evidenced 8l1<~h g-ross negligence or wilful or 
wanton cli::;re.g·ard of the rig·hts of the plaintiff -that the de-
fendant shou1rl be punished by punitive damages awarded 
to the plaintiff 
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THE LAW. 
The cases in Virginia dealing with the subject of puni-
7• tive damages agree *on the essentials as to what consti-
tutes the basis for an award of punitive damages even 
though, the· la:nguage used varies. 
In the·case of Borland v. Barrett, 76 Va. 128, which was a 
case based on assault, the Court has this to say~ 
''It is to be further observed the right to recover exemplary 
damages is not confined to cases of actual malice. V\Tbenever 
the assault is of a grievous or wanton nature, man if es ting a 
wilful disreg·ard of the rig·hts of others, actual ma.lice need 
not be shown to entitle the aggrieved party to exemplary 
damages. Whilst, the ref ore, the existence of malice may be 
shown in aggravation of such damages, its absence does not 
defeat the rig·ht to their recovery. 2nd Sedgwick, 26, 28, on 
Torts, 227." 
The Court in that case was- not confining· itself to pnnit.ive 
damages in an assault case but apparently it was attempting· 
to state the general rule applicable to such damages in gen-
eral. 
In the case of Franklin Farm v. Nash, 118 Va. 98, tl1e Court 
goes into a rather thorough discussion on the quest.ion of 
punitive damages. The Court in that case lays down this 
rule: 
"But where the wrongful a.ct is done with a bad notice, or 
with such gross negligence· as to amount to positive miscon-
duct, or in a manner so wanton or reckless as to man if est a 
willful disreg·ard of the rights of others, t.he, pfaint.iff in an 
acHon to recover clamag·es resulting from such wrongiul act 
is entitJPd. · to recover not only the determinable money loss 
whi<>h tl1e evidence shows he has sustained, but suc.h exemplary 
:rnd punitive damages as a.re called for by the circumstances 
of the case • '~' -!ti." (Italics ours.) 
As nlreadv stated ahove. the Court in the case of Turk v. 
Mart-in, 124 Va. 103, in st.a.ting the rule in regards to punitive 
damages hlid down the same principles as in the case of 
Franlrli1;· Fann v. Nash, supra., and Borland v. Barrett, 
surua. 
The jury .havin~ heen instructed in regard to nominal, com-
pensatory, and exmnplary or punitive damages, refaJrned a 
verdic~t for the plaintiff for $1.00 nominal damages, and 
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$500.0U punitive damages. The question of nominal dam-
8* ages *is not before this Court, but only the verdict as to 
punitive damages. It is the contention of the plaintiff 
tJ1at there was sufficient evidence for the jury to be instructed 
on punitive damages, and inasmuch as the jury is solely re-
sponsible in passing- on the sufficiency of the evidence, that 
their verdict should be ~u:!tained. It is well settled in Vir-
ginia that the verdict of a jury should not be set aside un-
less it is plain]y against the evidence or without any evidence 
to support it. It is also well recognized iliat the Court in 
com:iidering a motion to set aside a verdict as contrary to 
the evidence, should be guided by the principle whether as 
reasonable men a jury could have found such a verdict upon 
the eYidenee. 
CONCLUSION. 
F1or the reasons sta.ted in the foregoing petition, your peti-
tioner prays that to the final judgment complained of the 
Supreme Court of Appeals will grant a writ of error and 
su.persedeas, and that the judg·ment aforesaid may be re-
viewed and reversed. 
Your petitioner states tha.t sl1e delivered a copy of this 
petition to Messrs. Carter a.nd ·wmiams, Attorneys of Rec-
ord for Isaac Schuster, on April 18, 1940. 
Your petitioner requests an oral hearing on her petition. 
Respectfully submitted, 
JUNE ROCKWELL EV ANS. 
Plaintiff in Error. 
By AIKEN, SANFORD & JOHNSON, 
Counsel. 
I, Z. V. J olmson, J r.t an Attorney practicing in the Supreme 
Court of Appeals of Virginia, do hereby certify that in 
9* my opinion the judgment complained of in *the foregoing 
petition should be reversed by the Supreme Court of 
Appeals of Virginia. 
Received April 20, 1940. 
Z. V .• JOHNSON, JR. 
M. B. WATTS, Clerk. 
October 7, 1940. Writ of error granted, and supersedeas 
awarded by the court. Bond $500.00. 
M. B. W. 




Pleas before the Judge of the Corporation Court of Dan-
ville, at the courthouse thereof, on the 23rd day of Decem-
ber, in the year A. D. 1939: 
Be it remembered that heretofore, to-wit, on the 19th day 
of August, 1939, came June Rockwell Evans, and by her At-
torneys, and filed in the Clerk's Office · of said Court her no~ 
.tice to recover judgment against Isaac Schuster, which notice 
. is in the following words and figures, to-wit: 
KOTICE. 
To Isaac Schuster : 
PLEASE TAKE NOTICE t.lrn.t I will, on the 5th day of 
September, 1939, at ten o'clock A. M., or as soon thereafter 
as I can be hea.rd by counsel, move the Corporation Court of 
the City of Danville for a judgment against you in the sum 
of Ten ~housand, One Hundred Twenty-three Dollars and 
fifteen cents ($10.123.15) which said sum is due by you to 
me by reason of the following facts : 
That on or a.bout May 5, 19BO. I rented from you certain 
rooms situate in the City of Danville, Virginia, on 
page 1.1 ~ Ma.in Street, known, numbered and designated as 
612 Main Street. at a rental varying from Thirty 
($30.00) Dollars to forty-five ($45.00) Dollars per month; 
that tl1e lease of tllese rooms continued from that da:v until 
February 1, 1939. During- the period mentioned I paid all 
the rent due with the exception of two months, namely, April, 
19R7. or one month in tl1e year 1937, and one month in the 
year 1938. I wa.s of the opinion that all rent including· the 
two months a.bovement.ioned 11ad 1Jeen pa.id but. I could not 
find cancelled cl1ecks to cover these two months, and even 
tbotw:h I was of t11e ppinion tho.,t I owed yori nothirur,· I would 
]1ave paid t.l1e Efo:hty ($80.00) Dollar~ unon demand, but. you 
without rendering anv st.atement c.overing- the ;;imount you 
:tllP,~·ed to be due, on t11e 23rd dav of .Ta.nuarv. 1939. swore out 
a distress warrant before G. W. Evans, Clerk of the Civil 
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Justice Court, addressed to T. C. Oakes, Constable of the 
City of Danville, and to E. F. Bragg, High Constable of the 
City of Danville, wherein you claimed that I was indebted 
to you in the sum of IF.our Hundred Thirty ($430.00) Dollars 
for rent, and on the 25th day of January, 1939, E. F. Bragg, 
High Constable of the City of Danville levied upon all of 
the equipment of every kind, character and description used 
by me in the operation of my beauty parlor under the trade 
name of June's Beauty Salon, and you closed said shop, and 
thereafter on the 27th day of January, 1939, you gave a bond 
. in the sum of Eight Hundred ($800.00) Dollars 
page 12} with Isaac Berman as surety, and as provided 
by law, E. F. Bragg took all of the property be-
longing· to me used in the operation of June's Beauty Salon 
into bis possession, and thereafter delivered same to you and 
you stored same in your store. Thereafter, you g·ave notice as 
required by t.he statute of the State of Virginia, and moved 
the Corporation Court of the City of Danville for a judgment 
n2·ainst me in the sum of Four Hundred Thirty ($430.00) 
Do11ars and before trial of said case you filed ·a bill of par-
tfonla.rs claiming tha.t I was due to you the sum of 1Seven 
Hundred ($700) Dollars for rent covering the period from 
.Tune. 1930, t.hroug-h December .. 1.938. The trial was had and 
a jud~tment was entered in ~rour favor against me in the. 
~mm of Ei.g-hty ($80.00) Dollars, t.oQ.·ether with costs in the 
Rum of Twenty-three Dollars and :fifteen cents ($23.15) said 
:inihm1ent and costs having- been naid by me to you, and 
s::ii.<l judgment was marked satisfied as is shown by records 
of the Clerk's Office of the Corporation Court of the City of 
Danville. 
Your acts in suing out a distress warrarit, closing my place 
of business, having· my property levied on and taken ·into 
possession by the Constable and thereafter taken by you 
and stored in your building, for rent not due in whole, was 
wrongful and unlawful, and as a result of these, wrongful 
acts on your. part my business was ruined, the good will lost 
and the equipment and furnishing·s that you took into posses-
sion and stored in your place of business were· rendered en-
tirely unfit for service, and as a result of my busi-
page 13 ~ ness being destroyed by you and the· good will of 
same lost, and the property that you took into 
possession damag·ed to such an extent that it has now little, 
if any, value, I have been damaged in the sum of Four Thou-
Rand ($4,000.00) Dollars, and because of your wrongful and 
unlawful acts in suing out a! distress warrant ag·ainst me for 
rent not due to you by me in whole, and the further fact that 
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you by talqng all of the equipment into1 possession destroy-
ing my business, seriously damaged my reputation, caused 
me a gTeat deal of humiliation and affected my credit, and 
as a result I sustained damage at least in the sum of One 
Thousand ($1,000.00) Dollars. 
And further ·because of your acts aforesaid you caused 
me to wrongfully pay the sum of Twenty-three Dollars and 
Fifteen cents ($23.15) as costs in connection with the dis-
tress warrant, and expend the sum of One Hundred ($100.00) 
Dollars in attorney's fees in order to def end myself against 
your wrong·ful charg·es . 
.And further because of your acts afore said you wrong-
fully and maliciously, or wrongfully, with careless and reck-
less disregard for my i;ights, sued out a distress warrant 
for rent not due in whole, and closed my place of business, 
etc., and as a result of your careless and reckless disregard 
for my rights, I am entitled to punitive or exemplary dam-
ages in the additional sum of E,ive Thousand ($5,000.00) 
Dollars. 
page 14 r NOW, THEREFORE, by reason of the wrong-
ful and unlawful acts heretofore mentioned, I will 
move the Corporation Court of the City of Danville as afore-
said for a judgment against you in the sum of Ten Thousand 
One Hundred Twenty-three Dollars and fifteen cents ($10,-
123.15 ). 
JUNE ROCKWELL EV ANS, 
June Rockwell Evans, 
By AIKEN, SANFORD & JOHNSON, 
Counsel. 
RETURN ON NOTICE. 
Exoouted on the 18th day of August, 1939. 
Not finding Isaac Schuster or any me.mber of his family 
above tl1e age ·of 16 years a.this usual place of abode, which 
is 214 Broad Street, Danville, Virginia, I executed the within 
Notice of Motion for Judgment by posting bis true copy of 
same at the front door of his usual place of abode. 
All done within my bailiwick. 
Fee .75c-Paid 
P.H. LYON, 
Sergeant, City of Danville, Va. 
By N. E. DIXON, D. Sgt. 
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And a.t another day, to-wit: 
Corporation Court of Danville on Monday the 25th day of 
Sept.ember in the year 1\.. D. 19'39. 
For reasons appearing to the Court, it is ordered that the 
foregoing cause be continued until October Court next. 
page 15 ~ And at another day, to-wit: 
At a Corporation Court of Danville, at the courthouse of 
~aid Court, on Monday the 2-nd day of October in the year A. D. 
1939, and in the 164th year of the_ Commonwealth. · 
This day came the parties by their attorneys, and on mo-
tion of the plaintiff, tlie defendant is ordered to file his 
2"rounds of defense relied on in this cause not later than the 
5th day of October, 1939, if the defendant desires to file any 
grounds of defense in this cause. 
And at another day, to-wit:· 
Corporation Court of Danville, on Thursday the 5th day 
of October, in the year A. D. 1939. 
This day came the defendant by his Attorney and filed his 
grounds of defense relied on in this cause, which is in the 
following· words and figures, to-wit: 
GROUNDS OIF DEFENSE. 
(1) All defenses provable under the g·eneral issue: 
(2) The plaintiff, June Rockwell Evans, was indebted to 
the defendant, Isaac Sc.buster, in at lea.st the amount o.f one 
hundred sixty ( $160.00) dollars as of the time of the issue 
of the distress warrant. complained of as shown by the fact 
that the plaintiff, June Rockwell Evans, paid into court the 
sum of eig·bty ($80.00) dollars on account of rent and the 
jury further found by its verdict that she was indebted in the 
additional 8Um of eig·hty ($80.00) dollars. 
pag·e 16 ~ ( 3) The clef enclant., Isaac. -Schuster. prior to the 
issue of the distress warrant complained of made 
every reasonable effort to negotiate with tlle plaintiff, ,June 
Rockwell Evans, and determine among- themselves the exact 
amount of rent due from said ,June Rockwell Evans to said 
IsaR.C Schuster. 
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( 4) The defendant denies that the plaintiff's business 
was ruined, that her good will was lost or that the equipment 
and furnishings taken into possession under the distress war-
rant were rendered entirely unfit for service or that the 
plaintiff was .seriously damaged in her reputation or caused 
any humiliation or that any act of said Isaac .Schuster af-
fected her credit. 
( 5) The defendant, Isaac Schuster, denies that any prop--
erty of the plaintiff, June Rockwell Evans, was stored by 
him but says that E. F. Bragg, Hig·h Constable of the City 
of Da.nville, stored said property in defendant Schuster's 
store. 
(6) The defendant, Isa,ac Schuster, denies that any otf' 
his acts in connection with the issue of said· distress war-
rant or procedure thereon were either wrongful or malicious 
or with careless and reckless disregard of the rights of said 
June Rockwell Evans. 
(7) The defendant, Isaac Schuster, denies that the prop-
erty and equipment and furnishing·s mentioned in the notice 
of motion were the property <?f th_e plaintiff, June Rockwell 
Evans, at the time of the issue of the distress 
page 17 ~ warrant or any time during the progress of the 




CARTER & WILLIA~f!S, Counsel 
JNO. W. CARTE,R .. TR. 
And at another day, to-wit: 
Corporation Court of Danville on Friday the 27th day of 
October in the year A. D. 1939. 
For reasons appealing to tl1e Court, it is ordered that the 
foregoing cause be continued until December Court next. 
. And at another day, to-wit: 
Corporation -Court of Danville on Wednesday t11e 13th day 
of December in the year A.. D. 1939. 
This day came the parties by their Attorneys, thereupon 
came a jury, to-wit: E. B. Young, ,J. M:. Sauerbcck, E. H. 
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Ragland, D. D. Vanhook, Hosea E. Wilson, Leo Foller and 
Donald F. Hartman, who being elected tried and sworn ac-
-0ording· to law well and truly to try the issue joined, and 
having heard the evidence in full, were by consent of parties 
and with the assent of the Court adjourned until tomorrow 
morning at 10 o'clock. 
And at another day, to-wit: 
Corporation Court of Danville on Thursday the 
page 18 ~ 14th day of December in the year A. D. 1939. 
This day came again the parties by their Attorneys, and 
the jury sworn in this cause appeared in Court aooording 
to their adjournment on yesterday, and having heard the 
argument of counsel were sent out of Court to -0onsult of 
their verdict and 1after some time returned and upon their 
oath do say, "We the jury :find for the Plaintiff and assess 
the amount of nominal damages in the sum of $1.00 and puni-
tive damages in the· sum of Five Hundred Dollars.'' 
Whereupon the defendant moved the Court to set aside 
said verdict and grant him a new trial on the grounds that 
the same is contrary to the law and the evidence and without 
evidence tq support it, and the Court takes time to consider 
thereof. 
,·· And now at this day, to-wit: 
Corporation Court of Danville on .Saturday the 23rd day 
of December in the year A. D. 1939, being the day and year 
first herein mentioned. 
This day came again the parties by their Attorneys, and 
the Court having· maturely considered the defendant's mo-
tion to set a.side the jury's verdict rendered in this cause and 
enter final judgment in his favor, and being of the opinion 
for reasons set forth in a written opinion of the judge filed 
with the papers in this cause and made a part of the record 
herein, that the said verdict is contrarv to the 
page 19 }- evidence, and there being sufficient evidence be-
.. fore the Court to decide the case upon its merits, 
the Court doth set aside said verdict so far as it awards puni-
tive damages and enter :final judgment for the _plaintiff for 
nominal dama.ges in the sum of One Dollar which judgment 
will not carry .the plaintiff's costs. . 
To which action of tl1e 'Cofirt in setting aside the verdict 
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of the jury and entering up final judgment for the plain-
tiff for One Dollar, the said plaintiff by counsel excepts. 
Therefore it is considered by the Court that the plaintiff 
recover against the said defendant One Dollar ( $1.00) with 
Interest. thereon from today to-wit: the 23rd day of Dec.em-
ber, 1939, until paid, and each party to this cause· shall pay 
bis and her own costs on the behalf of each expended. 
OPINION ON MOTION TO SET ASIDE JURY'S VER-
DICT. 
The jury were defhiitely instructed as to actual or com--
pensatory damages, nominal damages, and punitive damages. 
Their ve·rdict was for $1.00 nominal damages and $500.00 
punitive damag·es. This finding clearly negatives the thoug·ht 
that the jury found that any actual damages were due the 
plaip..tiff. The motion then, presents the question as to 
whether the evidence warranted the infliction of punitive 
damages. 
page 20 ~ After full and careful consideration I conclude 
tha.t it did not. My reasons for this conclusion 
are these : punitive· damages ma.y be recovered: in those cases 
where defendant's conduct has been such as to bring· into 
operation the law's punitive powers in civil cases. It would 
seem to me that where tl1e act was criminal that the punish-
ment imposed in the criminal courts should suffice. The 
weight of authority, however, is to the contrary. However, 
in good reason, common sense and justice, damages other 
than those actually sustained should not be allowed, except 
in those cases where defendant's conduct has been so evil 
as to call for punisl1ment as a deterrent to him and others 
against its repetition. 
T11e whole doctrine of punishment by means of the inflic-
tion of damages in civil suits has been severely criticized and 
strong·ly condemned. It is by no means of universal appli-
CR.tion. Several reasons, if they are not excuses, have been 
g-iven for it. They need not be considered here, for regard-
lesi;; of the merits or demerits, of the rule it has been so long· 
and often approved and applied in this state as to be now 
too firmly established to be the subject of del)ate. Our con-
cern is with the type a.ncl character of conduct that cmils for 
the application of the rule. Cert.a.inly it is not any wrongful 
act. For in one sense any act that is a basis for t.he law's 
redress is wrongful. A direct, willful and unnecessary re-
fusal to pay an honest debt is wrong. A willful and de·-
Iiherate breac11 of a contract. is wrong-. But it ]1as nowhere 
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been said as far as I can see that damages should 
page 21 ~ be inflicted by way of punishment on one who com-
mits a wrong· of this sort. The costs of the suit and 
interest for the time the money is withheld is regarded as 
sufficient. I think tl1en, that upon analysis of the question, 
we .find that the doctrine of punitive damages a.rose out of 
those types of cases where the defendant committed a wrong-
ful act with evil purpose, and where the injured person could 
establish no pecuniary damages of de.finite and calculable 
amount. Perhaps, too, punishments applied by the criminal 
courts were not sufficient in all cases to deter one bent on 
harassing another. Note the English case_s referred to in 
t]ie opinion in tlie case of Borland v. Barrett, 76 Va. And in 
t11e older cases there was undoubtedly a tendency to confuse 
damages awarded for humiliation, mortification, and the 
mental confusion and excitation caused by another's wrong-
fnl act, with damages that came to be inaccurately denomi-
nated punitive. In reality damages based on such elements 
are compensatory. The error was in their description, rather 
t.l1an in the application of legal principles supporting· their 
nllowance. I think that the concept of punishment is funda-
mentally as8ociated with evil design. If the act falls short 
of. that concept surely courts and juries should not under-
take in administering· justiee to enrich the plaintiff. The 
idea of unjust enrichment, even if it is accomplished under 
the guise of punishing- another, is to my mind somewhat re-
pellent. If the basic principles supporting the doctrine of 
exemplary damages are loosely applied the result 
page 22 ~ wi11 be to encourage litigation, and every fancied 
~;rievance may become a means of large ga.in. In 
principle: before the doctrine of punitive damages should be 
applied the defendant's ac.ts out of which the cause of action 
arises should be malicious. I use the word malicious in its 
legal significa.nce, and not as indicating hatred, or ill-will, or 
desire for reven.µ;e against the particular plaintiff. It is con-
duct which is evil or mischievous, not in its results but in its 
intendment. Nor do I mea.n to imply that there must always 
be an active and positive intent to do evil, or to injure, 
h::u-ass or oppress another. F·or where a man does a thing 
which he knows in reasonable probability will injure another, 
lie is presumed to intend the results of his acts. In the law 
of crimes this is sometimes ca11ec1 a general intent, and in 
many cases it would call for the infliction of punitive dam-
ages upon the off ender in a civil suit. 
Fortunately there a.re decisions by our own court of last 
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resort dealing with the subject. As my opinion must be 
based on them, let us see what they have held. In the case· 
of Burruss v. Hines, 94 Va., at page 419, I find that this is 
said: 
'' Exemplary damages are allowable only where there is mis-
conduct and malice, or what is equivalent thereto. ·where 
the injury complained of is free· from fraud, malice, oppres-
sion or other special aggravation compensatory damages 
only are allowed. N. & JtV. R.R. Co. v. Neely, 91 
page 23 ~ Va. 539; & '\Vait 's Actions and Def ens es, 208; 
Sedgwick on Damages, sec. 383; and Peshine v. 
Shepperson, suvra. (17 Grat. 472). 
'' A tort committed by mistake in the assertion of a sup-
posed right, or without any actual wrong intention, and with-
out such recklessness or negligence as evinces malice or con-
scious disregard of the rights of others, will not warrant the 
g·iving of damages for punishment, where the doctrine of 
such damages prevails.'' 
The case of N. & TV. R. R. Co. v. Neely, sibpra, clearly. 
points out the character of conduct necessary for the imposi-
tion of vindictive damages. In that case the tra.in conductor 
ejected a passenger because he t]Jought he had not paid his 
fare. It had been paid; the passenger asserted that it had 
been paid; a friend of the passenger sit.ting with him, who 
was known to the conductor, said that Neely had paid his 
fare, but not.wit.11st.anding, the conduct.or put him off the 
ti:ain. In accordance with the conductor's system he thought 
that Neely had not paid his fare; he was ejected without 
rudeness or violence, and as soon as the conductor discovered 
hfa mistake lrn undp,rfakP, to make prompt amends. Now it 
seems to me that if gross neg1ig·ence from one construction 
to be put upon the term afforded a. basis for the recoverv of 
exemplary damap;es. that we mig-ht say that the conductor 
acted without even sforht ca re. He was given emphatic notice 
that plaintiff had pa.id, and it. does not seem that he should 
]mve had great difficulty by clrncking his tickets to have ascer-
tained that fact. But the Supreme Court of Ap-
p age 24 ~ peals l1eld that there could be no recovery of puni-
tive damages. saying that while "the act of the 
conductor in expelling· N eel:v was unlawful, it proceeded from 
no ill motive, and was not rudelv or recklesslv done. It 
WH<;: the result. of a mistake On the part of the conductor. and 
due to negligence, or absence of mind in reading the ticket 
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of Neely when he took it up.'' It has been frequently said 
by authorities entitled to great respect that in cases of gross 
negligence pu11itive damag·es could be allowed. And this 
brings us to the consideration of a difficult question. While 
it is true that the earlier cases decided in this jurisdiction in 
connection with invitees sus4ining injuries in automobiles, 
went all but to the point of holding that the conduct of the 
host must amount to wantonness, this doctrine was somewhat 
modified in the case of Snow v. Thomas, 162 Va. Just where 
the true dividing line falls seems to defy definition and to 
be beyond the ·Capacity of our language to express clearly and 
succinctly. But I do assume that something more than gross 
negligence, in the sense in which that phrase is employed 
in the eases of bailments, and iu the automobile cases in-
volving- injuries to invitees is necessary. If this were not 
true it is indeed strang·e that in all the cases of this sort 
decided by our appellate court, there seems to have been 
no demand made for exemplary damages. As a practical 
matter, this would indicate rather clearly that the profes-
sion has taken the phrase gToss neg·ligence as used in con-
nection with . the law relating to exemplary dam-
page 25 r a.ges to imply a course of condu0t more sinister 
than that necessary to hold a host liable to his 
invitee in tl1e case of a.n automobile accident. The subject 
of gross neg·lip;ence is ably discussed in Thompson's Com-
mentaries on N eg]igence in se-ctions 19, 20, 21 and 22. 
In the well considered c.ase of Franklin P. Farm v. Nash, 
118 Va. 98, at page 115 of the volume, Judge Cardwell quotes 
with approval the second paragTaph of the quotation above 
ta.ken from tl1e case of B1.trr1Ms v. Hines, s1u-pra, and at the 
hottom of the page says: "but where, the wrongful act is done 
wit.h a bad notice, (motive) or with such' gross negligence as 
t.o amount to positive misconduct, or in a manner so wanton 
or reckless as to manifest a willful disregard of the rights 
of otl1ers, the plaintiff in an action to recover damages re-
sultinn- from such wrongful a.ct is entitled to recover not 
onlv the determinable money loss which the evidence shows 
he l1as sm~fained, but such exemplary and punitive damages 
m; are called for bv the circumstances of the case.'' 
Jn that case it was l1eld that the trial court should have 
inshnctecl the jury ns to punitive damages. A reading· of the 
opi.nion sl10ws t.ha.t the evidence strong·ly tended to show that 
defendants had been prompted by corrupt motives, and had 
a~ter1 in a fla~:rantlv careless a.nd precipitate manner, with 
lmowleclge tha.t their act would result in depriving plain-
t.iffs of a large investment. 
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. In the case of Wood v . .A.m<w. Nat. Bank, 100 V .. 
page 26. ~ at page 316, it is said in reviewing the evidence iu 
. the record: "it appears from the evidence that 
the bank was reprehensively negligent in not. exercising 
p;reater caution to inform itself of the standing· of accounts 
with its customer before refusing· to honor I1is clleck. It was 
the ref ore liable for any actual damag·e ( the words, actual 
damage, are italicized in the opinion) tllat may hmre resulted 
from its negligence.'' And furtl1er on the same page it is 
said, '' as the reason for allowing- exemplary damages is the 
supposed evil motive of t.he lJank." 
Deciding as I do tlrnt the defendant must have been actu-
ated by malice in the legal sig'lliffoa.nce of that word, in order 
that the jury's verdict. as to punitive damag·es may stand, 
the remaining· question is, does tlie evidence rega rcled from the 
standpoint as to what the jury could Iiave fairly found from 
it. warrant tl1e finding· that defendant in suing out the dis-
tress warrant was motivated by malice? 
TI1c circumstances of t.he case in some of their aspects a.re 
peculiar. They may be epitomized as foilows: Plaintifrwas 
a beauty parlor operator. She had been the tenant of de-
fendant's premises since some time in the year 1930. Dur-
ing the depression years defendant had allowed her to oc-
cupy the premises without keeping· the rent paid up to date. 
At one time considerable arrears had accumulated, and de-
fendant wrote her requesting that she catch up by adding 
$10.00 per month to her rent. payments. Neither party seems 
to have known exactly how the rent account stood. Defend-
ant made efforts to have a settlement with plain-
page 27 ~ tiff, he ·requested her to g-et alt Iler cancelled checks 
in order that it might be determined wl1at she owed 
him. The tenancy was from montl1 to month. During the 
fall of 1938 plaintiff negotiawd with a beauty parlor opei·ator 
living- and doing- business in Danville for tl1e sale of her 
equipment and the ~;ood-will of her business. At that. time 
plaintiff's eye-sight had become badly impaired, and she was 
unable to work at her trade herself. A f e-w months before 
tl1e distress tl1e business was doing very poorly. Hardly 
enou~;h to meet the overhead expenses. Plaintiff had de-
termined to sell out. The first effort to dispose of the busi-
ness fell through because the prospective purchaser in that 
case. apparently had more business acumen than plaintiff 
or the second prospective purchaser, and interviewed de-
fendant to ascertain whether he would consent to the assi:2,'ll-
ment of plaintiff's lease. At tlmt time defendant stated that 
on account of plaintiff's long· tenancy that he was letting 
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her have the premises at less than their real worth, and that 
if a new tenant took them over he would have to cha.rg·e 
$50.00 per month instead of $40.00 which defendant had been 
paying·. In November or the early part of December, 1938, 
negotiations were had with a. beauty parlor operat.011 living· in 
North Carolina for the sale of plaintiff's business. An agree-
ment was made to sell the business for $1,200.00, of which 
plaintiff was paid $500.00 in cash. This party never came to 
take over the business, and did not pay the balance due un-
der her agreement. She finally wrote plaintiff 
page 28 ~ that she could not come to Danville; that if she 
could get her money back, the $500.00, .she would 
like to have it, but if not she would let it go. Thereupon 
plaintiff advertised her equipment for sale. She cla.imed 
tha.t this was done in an, effort to recoup for the North Caro-
lina purchaser something on ac.count of tl1e amount she had 
paid. At this time plaintiff knew that she was indebted to 
defendant for rent. She offered to pay him nothing. Upon 
one occasion she wrote him tha.t she was selling· out, but 
was not leaving town, and would see him about the rent. 
Her contention being tba.t during the la.st month or two she 
retained possession of t.he premises she was looking to the 
purchaser to pa.y the rent. It was when he wa.s advised that 
plaintiff was selling out her business, and after ma.king some 
efforts, but without suecess, to see plaintiff, that defendant 
swore out the distress warrant. At tha.t time, and for some 
time prior thereto, the business had not been operating, it 
was locked up and plaintiff had the keys. Upon levy of the 
<list.ress plaintiff made affidavit that she was unable to give 
forthcoming bond; that she had a substantial defense to the 
distress warrant, and thereupon defendant g·ave bond and 
J1ad the constable take possession of plaintiff's equipment. 
Shortly thereafter defendant approached plaintiff's attorney 
in an effort to settle their accounts, but no cooperative at-
titude was shown and the matter dropped. 
The jury's verdict ei:;tablishes that plaintiff had no going 
business; that. her equipment was not damaged by the dis-
tress. and that she suffered no mental anguish or 
page 29 ~ humiliation by reason of it. That defendant acted 
negligently is esta.blisl1ed, but every fact proved 
bv the evidence neg·at.ives tl1e tboug·ht that he acted mali-
ciouslv, with evil motive. In order to recover punitive dam-
a~es the burden was on her to prove by a preponderance of 
the evidence that defendant's act. in suing out the distress 
was either malicious, oppressivei or attended by specially ag-
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gravating· circumstances. Gurfein v. Howell, 142 Va., p. 
~07. 
Assuming that defendant was guilty of g-ross negligence 
in accordance with the definition of that phrase in the case· of 
Snow v. Thomas, supra, he would not, as I have said above, 
be liable for punitive damages. Plaintiff's conduct and at-
titude was highly provocative. Towards an indulgent land-
lord she displayed the greatest lack of consideration. While 
owing him rent she calmly proposes to sell the, property upon 
which he was given a lien by the statute law of Virginia, with-
out allowing· him to say yes or no. Nowhere in the testimony 
can I put·my finger on the spot where it is established, or 
is fairly inferable that defendant had any motive other than 
to obtain what he honestly, but mistakenly, believed to be 
due him. The levy was not made under such circumstances 
that great injury would result to plaintiff. In the final analy-
sis it was but a demand for money. It put the plaintiff to no 
greater inconvenience in substance than would an action at 
law to have recovered the rent due defendant. The idea of 
ulterior motive is fully repelled. There is nothing 
page 30 ~ in the record to show, or from which it can be 
inferred, that defendant could have expected any 
indirect g·ain from the levy. There was no necessity to put 
plaintiff out of business in order to regain possession of the 
premises. She could have been evicted for non-payment of 
rent, or given notice to quit. She wa.s already out of busi-
ness, and it does not appear that defendant desired her equip-
ment in order tha.t he might lease his property to any other 
beauty parlor operator. 
This being true, the question of exemplary damages should 
not have been submitted to the, jury. It is for the court 
to say whether the evidence tends to establish a proper 
case for their allowance, and for the jury to determine in 
such case whether thev should be allowed. See Turk v. Mar-
tin, 124 Va. · · 
In my view of the matter it is not necessary to pursue 
the subject a.s to whether punitive damages can be allowed 
in a case in which there are no actual damages. The weight 
of authority is to the effect that tl1ey cannot be. The point 
has not been decided in Virginia. In passing, however, and 
ns a matter of academic interest, I might say that in my 
lmmble opinion the majority rule is unsound, and supported 
hv weak reasoning. However this may be, in view of myi con-
clusion that the evidence does not warrnnt a recoverv of 
punitive damages bec.ause it fails to show that he acted with 
June Rockwell Evans v. Isaac Schuster 21 
malice, the verdict will be set aside so far as it 
page 31 r awards punitive damages, judgment will be en-
tered for $1.00 and will not carry plaintiff's costs. 
See sec. 3523 of the Code. . 
HENRY C. LEIGH, 
Judge. 
Dec. 23rd, 1939. 
NOTICE OF .APPLICATION FOR CERTIFICATES OE, 
EXCEPTION. 
To : I. Schuster: 
PLEASE TAKE NOTICE, that on February 20, 1940, at 
ten o'clock A. M., I will present to Judge Henry C. Leigh, of 
the Corporation Court of the City of Danville, at his office, 
certificates of exception in the above mentioned case. 
Give~ under my hand this 17th d~y of February, 1940. 
JUNE ROCKWELL EVANS, 
By AIKEN, SANIFORD & JOHNSON, 
Counsel. 
J...cg·al service of the above notice is hereby accepted. 
February 17th, 1940. 
I. SCHUSTER, 
By CARTER & WILLIAMS, · 
By HUGH T. WILLIAMS, 
Counsel. 
page 32 } June Rockwell Evans 
v. 
Isaac Sclmster 
CER,TIFICA.TE OF EXCEPTION NO. 1. 
The following evidence on behalf of the plaintiff and of the 
defendant respectively, as hereinafter denoted, is all the evi-
dence that was introd'ltCe on the trial of this cause. 
Filed with me Feb. 20/40. 
H. C. LEIGH, Judge. 
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EVIDENCE TAKEN DECEMBER 13, 1939. 
Appearances: Henry C. Leigh, J udg·e. 
R. Paul Sanford and A. M. Aiken, attorneys for the plain-
tiff. I 
John W. Carter, Jr., attorney for the defendant. 
Reported by: 
Mary H. Williams .. 
page 34 ~ Index. 
page 35 } Mr. Sanford: If there is any question a.bout the 
judgment and the proceedings at the time of the 
other trial, I could prove it all by Mr. Wheatley. If yon ad-
mit what the judgment was and what the papers sbow-
Mr. Carter: We admit we got a judgment against her for 
$80.00 and prior to that we got $80.00 which you admitted 
you owed. That $160.00 is what they found was owing. 
Mr. Sanford: You admit you sued for $430.00? 
Mr. Carter: Yes. 
Mr. Sanford: Your distress warrant called for $430.00f 
Mr. Carter: Yes. 
Mr. Sanford: That you increased it to $700.00 long after-
wards? 
Court: That was merelv the amendment to the notice on 
the bond. I don't see what bearing that would have upon 
the theory of a wrongful distress if the legal action taken to 
enforce the ultimate results was simply-is it your theory 
that that is the same as though the- distres~ warrant had been 
made out for $700.00? 
Mr. Sanford: No, sir. I don't pretend that. We are in-
troducing that for the purpose of showing how utterly wrong· 
his books were. 
Court: I was trying to get. the facts agTeed. 
Mr. Sanford: Tl1e difference between $430.00 and $700.00 
had notl1ing to do with the wrongful detainer. 
Court: It is admitted the distress warrant was sworn out 
for $430.00; that on the distress warrant a.n action was main-
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J,tme Rockwell Ev(ll1is. 
tained in which Mr. Schuster recovered the sum of $160.00. 
Mr. Sanford: The judgment was for $80.00. 
Court : If you paid $80.00 into court and then the jury 
gave a judgment for $80.00, it is the same thing as a recovery 
of $160.00. $160.00 is what he recovered on his distress war-
rant? 
.Mr. Sanford: Yes, sir. 
Court: That is what was adjudicated due him on his dis-
tress warrant. 
Mr. Sanford : That is correct. 
page 36 ~ The plaintiff, 
JUNE ROCKWELL EV ANS, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Sanford: 
··Q. You are Mrs. June Rockwell Evans¥ 
A. Yes. 
Q. l\:Irs. Evans, what business did you operate in the City 
of Danville in January, 1939? 
A. ·what business Y 
Q. "What business were you operating? 
A. I still had the shop. 
Q. I didn't understand you. 
A. In January, 1939, is when I still l1ad the shop when it 
was being sold. 
Q. Under what style were you operating· the shop? 
A. I was operating· it for the lady I sold the shop to. 
Q. Prior to that time, tell us what sort of shop did you 
operate7 
A. Well-It was a beauty shop. 
Q. Under what trade name Y 
A. ,June Beautv ·Salon. 
Q. When did you start this business Y 
A. May, 1930. 
Q. Did you rent. any property from Mr. Schuster at the 
time you started the business? 
A. Yes. Located at 612 Ma.in Street, next to the Capitol 
Theatre. 
Q. Did you remain at that same location from that time 
until January, 1939? 
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June Rockwell Evans. 
A. Yes. I clid. 
Q. How many employees did you have? 
page 37 ~ A. Sometimes I had three or four. Sometimes 
I didn't have but two. You know. 
Q. Depending on business Y 
A. Business conditions. 
Q. What sort of business did you conduct? Was it profit-
able or otherwise Y 
A. I had a nice business. Enjoyed a good salary out of 
it. Paid my ·bills. Had money to spend for thing·s I wanted. 
So I would say it was a profitable business. 
Q. Wbat was your income from the business-I will go into 
that later. Did you enter into an agreement to sell this prop-
ertv sometime in 1938 Y 
A. Well-In 1938 in September, I advertised the shop for 
sale because I was having trouble with my eyes and my doctor 
told me if I kept on using· them I would be blind, so I t.hought 
I had better quit for a while. 
Q. Did you a little later on arrange for a sale of the prop-
ertv Y 
A. Yes. That was in November. I sold the property the 
second day of November. I sold it to Mrs. Lineberger. 
Q. Where did she come from f 
A. Down near Clmrlotte-Gastonia. 
Q. Gastonia, North Carolina T 
A. Yes. 
Q. When was she to take possession of the property? 
A. First of December. 
Q. Whan was the sale price? 
A. Twelve hundred ($1,200.00) dollars. 
Q. Did you take any sod. of an instrument to secure pay-
ment of the money you clidn 't collect Y 
page 38 ~ A. Yes. .Sl1e was supposed to pay so much each 
month. She had notes. 
Q. What did she owe you? 
A. Sl1e owed me seven hundred ($700.00) dollars. 
Q. Paid you five hundred ($500.00) dollars? 
A. Yes. 
Q. Ovled you seven hundred ( $700.00) dollars? 
A. Yes. 
Q. Did she take possession of the property December 1st? 
A. No. 
Q. ,v11yt 
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J'Une Rockwell Evans. 
A. She kept. stalling, saying she would come over in a few 
days. 
Q. Did you keep the place open Y 
A. Yes. 
Q. Continue to operate the business 1 
A. Yes. 
Q. Was that true also in January 7 
A. Yes. 
Q. Tell us about your health. 
A. In January-the doctor was using drops in my eyes. 
Had the pupils dilated. You can't half see. I was desperate. 
Felt I would. almost give the shop away. In January I stopped 
using the drops and I felt better and I felt like I would be 
very glad to have it back. To tell the truth, I was sorry I. 
sold it. 
Q. You were· then determined to go ahead and operate the, 
business? 
A. Yes. I came to see you to see what I could do about it. 
In the meantime she had decided she . didn't want to come 
over I1ere so she told me to do anything I wanted to with it; 
that she wasn't coming back. 
Q. You were still in possession of the shop? 
page 39 ~ A. Yes. · 
Q. In order to get title to the equipment back 
in you, what did you do¥ 
.A. I advertised it to be sold. 
Q. Between the time of advertisement and day of sale, 
what happened? 
. A. Mr. Schuster attached the property and locked up the 
p]ace. I couldn't even get my papers. 
Q. Who kept the key? 
A. Mr. Bragg. I sent it to him by my husband. 
Q. Did he ask you for the key? 
A. Yes. 
Q. Mr. Bragg asked for the key and you sent it to h.im Y 
A. Yes. . i · 1·:1 :~ 
Q. According to the distress warrant, this occurred on the· 
26th day of January. Is that correct 1 
A. Yes. 
Q. At that time had you paid rent for December or Janu-
arv? 
A. I hadn't paid tl1e December rent because I expected the 
lady to pay it as it. was her shop. 
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Q. You say because of your health you let the property 
go at that price! 
A. That is right. 
Q. At the time of the sale, you were trying to get it back 
in your own name T 
A. That is right too. 
Q. Would you have sold the property then f 
A. No. Not for that price. 
Q. You wa.n ted to go back in business Y 
A. Yes. I would still like to be in business if I had any 
business. 
Q. Have you-did you operate the business any after Janu-
ary 26th! 
A. No. 
page 40 ~ Q. After the distress warrant was issued, did 
yon operate the place any longer Y 
A. No. 
Q. Was the place closed to you then f 
A. Yes. 
Q. Please tell us whether or not Mr. Schuster at any time 
prior to January 26, 1939, presented you·with a bill covering 
rent that he alleged to be due. 
A. No. I really thought I caught up the rent in 1934 which 
he claimed. I don't know whether tl1at was paid or not. I 
couldn't say. 
Q. That isn't in response to my question. I asked you if 
he presented you a bill covering rent due prior to January 
26th. 
A. No. He did not. 
Q. Did he ever state to yon that you owed him $430.00 T 
A. No. 
Q. Just tell us what, if any conversation you had with him 
with reference to any a.mount you owed him. 
A. Not at all. One time he- came -by and wanted to see my 
checks. I didn't have them the-re but I wouldn't let Mm see 
them anyway because I thought he might want to find out 
if I bad all of them. 
Q. He wanted to see your checks? 
A. Yes. Wanted to check up with me. 
Q. At that time, did you consider you owed him any rent 
at all? 
A. No. I didn't think I did. Didn't see any reason why 
I should. 
Q. At the time the warrant was sworn out, you knew yon 
owed him for December and J annary? 
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A. Yes. 
Q. Did you give him a check for thaU 
A. Yes. Throug·h you. 
page 41 ~ Q. Do you know when that was done! 
A. Somewhere a.round the 15th of January. 
That was after the distress warrant. 
Mr. Carter: What check was thaU 
A. The eig·hty dollars. 
Mr. Carter : The tender? 
A. It wasn't a tender. It was mailed to-I tendered it to 
Mr. Schuster then after the distress warrant.. 
Q. Now then, when was the first thing tha.t you heard about 
you owinµ: more than eighty dollars rent? 
A. ·when he served the warrant. 
O. He never demanded it at any time before that? 
A:. He never l1ad. ~ 
Q. What was the arran~ement you ha.d with this lady about 
taking care of the rent, this Mrs. Lineberged . 
A. Di<ln 't have any. She wa.s supposed to take over the 
place. 
Q. "\Vas she going to continue the contract you had with 
Mr. Schuster? 
A . .Yes. I didn't have a lease. It was from month to 
montl1. 
Q. She was to continue the business at that same location 1 
A. Under the same name, just like I had it. 
Q. Now, it is in evidence-it has been admitted that later 
there was a trial had on this distress warrant and resulted 
in a jndgment against you, which included the $80.00 that 
you admit. you owed for December and Ja.nuaryi 
A. 'fha t i~ right . 
. Q. flow did the judgment for $80.00 for the other months 
-do you recall for what. months they were? 
Mr. Carter: I don't mind g·oing into all that. If be is go-
ing back of the .Jury's verdict--
page 42 ~ Court: One p]1asei is whether it was an exces-
sive distress and it seems to me that they are 
the same parties and as far as the figures are concerned, that 
matter is precluded. 
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Mr. Carter: If they want to retry it, we shall be glad to 
do so. 
Court : The Court doesn't want to do that. That judg-
ment has been settled. No use of going through a moot pro-
ceeding here. The only thing· that could possibly have any 
bearing on the situation is whether it would have any relation-
ship to punitive damages and I don't see where the month-
I can't see offhand what the question of what months were 
due would have on the situation. 
Mr. Sanford: That was the only idea I had was that he 
was careless and reckless in not giving the credit. I will try 
.to stay out of all this stuff as much as I can. 
A. I wouldn't like to swear wha.t months they were paid. 
I couldn't find checks for a couple of months in 1936 and 
1937. 
Q. And you weren "t willing to state you had paid them? 
A. That is right. 
Q. At the trial of that case, did Mr. Schuster present an 
itemized statement. covering· rent from 1930 through Decem-
ber, 1938? Was tlla.t in evidence in the case, Mrs. Evans? 
A. Yes. 
· Q. Did yo11 introduce checks, receipts, etc., showing that 
he had not given you the proper credit? 
A. Yes. 
Q. Did that happen more than one time? Please tell us 
whether there were a number of months tl1at. he failed to 
give you credit, when you had actually paid the rent? 
... ~. Yes. When I lrnd my checks to show it lmd been paid. 
Q. That happened a good many times? 
page 43 ~ A. He just failed to give me credit after cashing 
my cheeks. 
Q. Does that numher he failed to credit represent the dif-
ference between the amount of the recovery, $160.00, and the 
amount of the distress warrant and the amount of the amended 
warrimt, $700.00? 
A. Yes. 
Court: What otl1er conclusion could vou a.rrive at T If 
the nmount sued for was $430.00 and it ,vas adjudicated sl1e 
owed $160.00. 
Q. I believe you say l\fr. Schuster did come to you and say 
]1e would like to see your checks? 
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A.. Sometime in the summer of 1938. 
Q. Did he then indicate to you he thought you owed him a 
whole lot of rent? 
A. No. He talked like he might not have his book right 
and wanted to check up with me. That is the impression he 
made. 
Q. Is that the only time he came to see you about it? 
A. Yes. That is the only time he came. 
Q. Why have you charged that Mr. Schuster maliciously 
failed to give you credit? 
A. Well-I don't lmow whether he did it carelessly or 
thought I would lose my checks and he would collect again 
later on. 
Q. Now, Mrs. Evans, at the time this distress warrant was 
issued, I believe you say the title of this' property was in Mrs. 
Lineberger? 
A. 'J~hat is right. 
Q. At the time it was taken into possession by Mr. Schuster, 
w1JO did the property belong to then Y 
A. It belonged to me then. 
Q. vVhile your business was a going concern, please tell us 
what was your income from the business, say for 1937 and 
1938? ; 
page 44 ~ .A.. I would say $200.00 a month or something 
like tl1at. 
Q. You mean that .over and above all expenses? 
A. Yes. sir. 
Q. And you got all that net? 
.A. YeR. Because my operators worked on a percentage. 
Court: That included your whole earnings? Y:ou were 
n be::1uty operator yourself? 
A. Yes. I worked night a.nd day almost in that place. 
Q. How did your business compare with other business of 
the same kind in town? 
A. Some of the best customers in town. I had a good fol-
lowing-. 
Q. How a.bout in numbers? 
A. I w<luldn tt like to say that. We were busy most of the 
time. 
Q. Have all vou could take care ofY 
A. Yes. Sori:.e days we had a dull day. Other days we 
made up for it. 
, 
30 Supreme Co11rt of Appeals of Virginia 
June Rockwell Evans. 
Q. Wbat dicl you consider the business to be; actually worth 
at the time the equipment was taken into possession by Mr. 
Schuster! 
A. I had a.s much as $3,000.00 worth of equipment. Of 
course, it wasn't all new. That and my good will was worth 
$4,000.00 to anybody just to go on with the business. 
Q. Were you then able to go on with the business f 
A. Yes. In January I could have gone· on with the busi-
ness because I wasn't using medicine in my eyes then. 
Q. Did you see the equipment, any more after it was taken 
out of your place? 
A. No. And I didn't know where it was until after the 
other trial. 
Q. In the meantime, could you tel1 us whether or not the 
action of Mr. ,Schuster in closing up your business embar-
rassed you any? 
A. I even had my telephone discontinued. I said Mr. 
Schuster didn't take it. .So that made me tell lies. I didn't 
know Mr. Schuster had it, down· there on display 
page 45 ~ where everybody who went in the store could see 
it. So it finally got so I wouldn't go down the 
street. I didn't want to see my former customers or any-
thing. 
Q. Did it affect your health Y 
A. Yes. It did. 
Q. vVere you, between the time, that is between .January, 
or say, the first of February, 1939, and June, 1939, able to 
continue that sort of business? 
A. Yes, I wa.s. And I wouldn't have lost mv business if 
I could have continued. Even if I l1ad had to move to some 
other building-. Now they are satisfied somewhere else. If 
I start all over a.gain, I will have to start at the beginning·. 
Q. Impossible to pick up where you left off! 
A. Yes. 
Q. ·when you first saw the equipment after you lost it. 
wl1at condition was it in? 
A. Rittin!r down t.here in an open space in front of some 
windows. Tops off the nermanent wave macllines. The 
drvers wouldn't ,vork. The heaters were all rustv. Glass 
tops on the dressin,r tables were all broken. I had a sales-
man to come by and be said-
1\fr. Carter: We object. 
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A. It would probably be worth $300.00, without any busi-
ness to set it in. I ha.ven 't been able to sell it. That is all. 
Q. I am asking you what do you think it was worth at the 
time! 
A. I don't know. $300.00 for it without any business to 
go with it or anything. It is just secondhand stuff stored 
aw.ay. · That is all. 
Q. Was it in good condition when he took it into posses-
sion? 
A. Yes. It was. 
page 46 ~ Q. Being· used every day? 
A. Yes. And all my supplies on hand, probably 
worth $50.00 or $100.00, have gone bad because· they don't 
last, you know. . 
Q. At the time you g·ot your property back, could you set 
it up and use iU 
A. No. 
Q. Impossible, wasn't it 1 
A. Yes. 
Q. Have you a list of the equipment you had in the build-
ing? 
A. A list of just what was sold. 
Q. You have a list just like it was sold-each piece listed, 
like you had it at the time Mrs. Lineberger was supposed to 
take it over? 
A. Yes. 
Q. Please examine this and see if this is a list of the equip-
ment and tell us, what these figures rep,resent. Is that a list 
of the equipment? 
A. Yes, sir. 
Q. What are the figures that are after each item? What 
do they represent? 
.A. The price. 
Q. Tha.t -was the cost to you 1 
A. Yes. 
Q. Will you file this with your evidence, marked Exhibit 
Evans 1? 
A. Yes. 
(The list is accordingly filed and marked Exhibit Evans 1.) 
32 . Supreme Court of .Appeals of Virginia 
June Rockwell Evans. 
page 47} CROSS EXAMINATION. 
By Mr. Carter: 
Q. Mrs. Evans, you said you sold this business to Mrs. 
Lineberger? 
A. Yes, sir. 
Q. For $1,200.007 
A. That is right. 
Q. Did you have any contract or agreement between you 
and Mrs. Lineberger? 
A. Yes.· We did. 
Q. Where is that? 
A. I think Mr. Sanford has it. 
I 
Mr. Sanford: Here is the original. 
Mr. Carter: This is the one tliat was recorded Y 
Mr. Sanford : Yes. Docketed. 
Q. How was this $500.00 paid? 
A. She paid that in ca.sh. 
Q. Currency? 
A. By check. 
Q. What was done with the check 7 
A. I put it in the bank. 
Q. I beg your pardon? 
A. I put it in the bank to my credit. 
Q. And she agTeed to pay you $700.00 more at the rate of 
$20.00 per mont.h--thirty-five installments? 
A. Tha.t is right. 
Q. Then sl1e abandoned the transaction. Lost the $500.00? 
A. Yes. 
Q. You didn't return any of it. to her Y 
page 48} A. No. 
Q~ That contract was executed on the 2nd day 
of November, 1938? 
A. Yes. 
Q. That is the day she paid the money? 
A. That is right. 
Q. She was supposed to take possession on the 1st day of 
December? 
A. Yes. 
Q. In the contract you said you had already delivered lier 
tl1e nossession? 
A.· 1.Vell-she did liave possession but she asked me to 
stay. 
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Q. Af~r the 2nd of November the goods were hers and she 
was in possession of the premises f 
A. That is right. 
Q. And, as you understood it, she was the one who owed 
tJ1e renU 
A. Yes. 
Q. Did you say anything to Mr . .Schuster about it f 
A. I was responsible. for the rent. 
Q. But you did not say anything to Mr. Schuster about itf 
A. No. .She was supposed to come over the first of De-
cember and then she was supposed to have the telephones 
transferred in her name and the lights and the building. 
Q. Then you did operate in November for her? 
A . .Yes. 
Q. Did you operate all during December for her T 
A. Yes. 
Q. And then in January for her T 
A. Yes. 
Q. You didn't close the shop at all? 
page 49 } A. Yes. It was closed for a few days because 
I thought if I did and sent a telegram she would 
take it on over. I put an ad in the paper it would be open 
11p under new management. 
Q. WJ1en did you clo tha.t? 
A. 1st day of January. 
Q. You closed the shop up on the. first of January and put 
an advertisement in the paper it would be opened under new 
manap:ement? 
A . .Yes. 
Q. You still hadn't said anything to Mr. •Schuster? 
A. ·No. I thought as long a.s he had his money it wouldn't 
make any difference. 
Q. I a·m talking- about what you did. Without talking to 
!fr. Sc.buster. without doing him the courtesy of giving him 
a tefoph0110 call, you closed your shop and put an advertise-
ment in the paper that it would be reopened under new man-
agement'? 
A. Yes. sir. 
Q. How Ion~· did you stay closed f 
A. Mrs. Line berg-er came over to see me and said she didn't 
want it. that she found she couldn't leave North Carolina 
and I could do anything I wanted with it. That is when I 
advertised it for sale. 
Q. When was she over here? 
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A. I don't remember the exact date. 
Q. How long did you keep the shop closed 1 • 
A. .About a week. That was only done to force her over 
here. . 
Q. You .dosed the sl10p on the 1st of January i 
A. Yes. 
Q. You don't think you kept it closed for more than a week 1 
A. I don't remember exactly. 
page 50} Q. Do you have any idea how long! 
A. I just don't remember. I was just waiting 
for her to come over. 
Q. Did you reopen at all from then until the distress war-
rant was levied Y 
A. I didn't really open it and advertise it was opened again 
because I was waiting for her to come over and redecorate, 
or she thought she might move the equipment to North Caro-
lina. 
Q. So, you did not reopen it from the 1st of January until 
the levy of the execution? 
A. That is right. 
Q. So the shop was closed at the time Mr. B1·agg went up 
there and levie.d f 
A. That is right. 
Q. So Mr. Sanford is in error when he said Mr. Bragg 
went up and closed the· shop? 
.A. He probably didn't know. 
Q. As a matter of fact when this search warrant was sworn 
to and Mr. Bragg went to the premises to execute it, he 
couldn't get in, could he Y 
.A. No. 
-Court: I know it is a slip of the tongue. You keep say-
ing a search warrant. 
Q. He told you he had a distress warrant Y 
A. That is right. 
Q. And secured tl1e keys from your husband to Ievv the 
exooutiooT • 
A. That is right. 
Q. You understood the purpose of the keys? 
A. Yes. I knew he had attached my equipment. 
Q. He actua.lly levied the distress warrant before vou sold 
the goods under your conditional sales agreement 1 ~ 
A. Yes. 
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Q. At the time he levied, the goods were Mrs. Lineberger's 
and not yours? 
A. Yes. 
page 51 r Q. Do you know when Mr. Bragg moved them 
out? 
.A. 28th or 27th of January. 
Q. You had your sale under your conditional sales contract 
on the 27th day of January. 
A. Then be moved them out the 28th. 
Q. But he had, before that time, got the key, g·one in there 
and levied on the g·oods Y 
A. Yes. 
Q. And when he made the levy, the goods were not yours 7 
A. That is right. 
Q. When he moved them, you had purchased them at this 
sale? 
A. Yes. 
Q. What did you pay for them i 
A. It was four hundred and some dollars. 
Q. Won't it $400.00 even? 
A. I dou 't remember the exa.ct amount. Mr. Sanford bid 
it in for me. You see, nobody bid on it but Mr. Schuster. 
Q. V{hen was the first time that you said anything to Mr. 
Schuster about selling out your business 1 
A. I didn't say anything to Mr. Schuster. 
Q. When was the :first time you told him somebody else 
was g·oing to move into his property? 
A. I wrote him a note that my shop had been sold and as 
soon as Mrs. Lineberger came over I would settle up with 
him. Of course, I knew I owed him December rent, or some-
body did, and that I was responsible for it and that any bal-
ance I would pay. 
Q. Did you write that note before you advertised to the 
public! 
A. No. I wrote it afterwards. 
Q. When you wrote the note, the business was closed up? 
A. That is right. 
page 52 ~ Q. The public had been satisfied you were going 
to stop operating? 
A. That is rig·ht in a ·wa.y, I guess. (J. You meant to convey to the public that somebodv else 
was going to come over and take over the business? ., 
A. I wanted to say something so she wouldn't lose the 
clientele. 
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Q. Did Mr. Schuster call you ·over the telephone any time 
during that period? 
A. No. 
Q. Didn't he frequently call you about the rent? 
A. No. 
Q. You say on one occasion he came by your place and asked 
you to get your checks and go ove1~ the account, that he might 
have errors in his books? 
A. I didn't think I was in arrears. He had made errors 
in other people's rent so I was scared. 
Q. I can't hear you. 
A. He had made errors in other people's rent and I thought 
if I bad lost a oheck-
Q. Do you understand my question? Did or did not Mr. 
Schuster come by your place, ask you to check over your ac-
count with your receipts, and that there was the possibility 
of his books being in error? 
A. Yes. 
, Q. No doubt about that happe11ing in the summer of 1938? 
A. No. 
Q. You told him at that time Mrs. Freeze had your checks Y 
A. No. I told him tJ1ey was at mv home. 
Q. When was it you told him Mrs: Freeze had them? 
A. I don't remember telling· him that. 
page 53 ~ Q. Didn't you write him tl1aU 
A. I don't lmow. Mrs. Freeze always had my 
ehecks at the end of the year to fix up my income report. I 
can't remember. 
Q. Didn't. you write· him this note telling· him Mrs. Freeze 
was fixing up the report with the checks? "As soon as she 
returns same will let vou know about the rent"? 
A. That is rig-l1t. : 
Q. ,vas that the time he was by there in 19'37-or 1938, 
or some other time? 
A. I don't remember the letter at all. I can't sav. 
Q. ,vhen did you go to Duke Hospital! .. 
A. I don't lmo;i;.v. I think it was 1934. 
Q. Rack that fart 
A .. Yes. 
Q. Well tben. sometime in 1935, were you not writing him 
;:i hont your rent account and apologizing and explaining why 
vou were behind 1 
· A. In 193!'1 11e sti11 claimed some rent in 1934 and, if I wrote, 
it was that I wa.s referring· to. 
June Rockwell Evans v. Isaac Schuster 
Jiine Rockwell Evans. 
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A. The rent in 1934. In 1935 I sent him two checks which 
balanced my checks that I couldn't find. 
Q. Could you tell us when this letter was written Y It is 
not dated. 
A. I don't know. 
Q. Uould you read it¥ 
A. I am sorry I can't read it. 
Q. It says, I find in going over my checks, I have them 
all for '32 & '33. But one oheck for Aug. 1932 is for only 
$25.00. The balance would be $10.00 instead of $20.00 as that 
was the month you told me I could start paying $35.00 per 
month. ·I'm sorry I forgot to pay balance. I also 
page 54 r find I didn't pay for August and September, 1934. 
It's been hard to keep things going. I had to go 
to Duke's Hospital in Durham for treatment last Septem-
ber''. So this must have been written sometime in 1935 f 
A. Yes. That is when we had the argument about the 
rent. 
Q. ''When ·I got back I just forgot it wasn't paid. I'm 
very sorry. I '11 start paying it right away. About the lights 
in hall. I do try to keep them out all I can. We aren't al-
ways the one tha.t leaves them on late at night. So many 
people, negroes too, go back to Dr. Benazzi 's lavatory at 
night. Couldn't you get him to keep it locked f I had a yale 
lock put on mine. If you will have a cord put on the one 
at head of steps, I could put it out if someone leaves it on. 
I can't go down to door if I'm undressed. We use the lights 
in the hall very little. Yours very truly, June B. Rockwell. 
P~ S. Inclose check for May. Will send you another on 1st 
of next week on back rent". 
A. That was tha.t 1934 rent. 
Q. You were bac.k in the rent then? 
A .. Yes. That was for the two checks I couldn't find. 
Q. So both of these letters indicate you were having some 
differences about the rent? · 
A. Back in 1934. 
Q. W11en was tllis one written: '':Mrs. Ola Freeze is :fix-
in~ my books for 1937. She has all my checks and bills. As 
soon as she returns same will let you know about rent.'' T 
A. It must have been in 1938. 
O. Now then. Here is another one. I don't know the date 
of it. 
A. You see, Mr. Carter, if I missed a. month's rent, the 
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next month if Mr. Schuster called me up and said he didn't 
get the check I would know. But if somebody waits a year-
Q. You and Mr. Schuster both were careless 
page 55 ~ a:bout your account? 
A. Well-After I paid it, I wouldu 't think any 
more about it. 
Q. You didn't know 1 
.A. After you wait a year or two it's hard to remember. 
Q. Mr. Schuster was not a close collectod 
A. Well-I always sent my rent. If I didn't sent it-when 
Mr. Schuster called me a.bout that two months rent in 1934 
I was surprised because I didn't see how I could miss two 
months and not know it, so I paid it over. 
Q. Here is another one in which you said, '' Mrs. Freeze 
said I had all my checks for 1937 except last April. "'Will pay 
that real soon or just as soon as I get it. I have to have 
these walls fixed. If I don't keep up the shop I'1I lose what 
trade I have." Do you remember when you wrote that 
one! 
A. Probably wrote it after I got my books back. 
Q. This memorandum you attached to one of your checks, 
''Will pay the balance on back rent this spring. Had to buy 
a new permanent wave machine". When was that written 1 
A. I bought the machine in 1935. That was 1934 rent I 
was ref erring· to. 
Q. So it is true you got behind from time to time f 
A. Yes. In 1934. 
Q. Didn't you get behind in 1937 according· to your own 
IetterT 
A. I don't know for sure. vVe didn't find the check so I 
offered to pay the· rent over again. 
Q . .As I understand you, you don't recall Mr. Schuster 
telephoning· you at all other than that one time Ile came by 
and asked you to check up with him Y 
A. No. He might lmve called and I was busy. He might 
have caUed. 
Q. "\Vhen did your physical condition improve so you were 
sorry you had sold this business, wanted to go on with it T 
A. Along in December I began to feel better. 
page 56 ~ I was still working. Of course, I was sorry I had 
sold my stuff because I had worked day and night. 
Still you would sacrifice things on account of your eyes. 
Q. Did you make any other effort t.o sell it during that 
period of time? 
( 
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A. At the time Mrs. Lineberger came over, Mrs. Farley 
had an option to buy it. She said the reason she wouldn't buy 
it was Mr. Schuster wouldn't give her a lease unless she paid 
$.50.00 a month. Mrs. Lineberger, the first time she came 
over1 would have paid me $1,500.00, but Mrs. Farley had an 
option on it then. 
Q. How much did Mrs. Farley have an option for? 
A. $1,200.00. 
Q. She wouldn't buy it? 
A. No. 
Q. You say along in December your health improved Y 
A. I quit using the drops in my eyes. The doctor let me 
leave them out then and they didn't make me so nervous and 
I could have gone on with my work. 
Q. When did you find you could go on with your work? 
A.. Of course, I expected Mrs. Lineberger to come over 
and do the work. I wouldn't l1ave anybody to pay me-I 
offered her not to pay any payments until June because I 
wouldn't take her money witl10ut giving her a chance, but 
she said she didn't want to get it. 
Q. When did you regret your ·bargain and decide you could 
continue, notwithstanding· your eyes? 
A. That was in December I would have liked to have had 
it back. 
Q. The shop wasn't closed any in December? 
A. No. 
Q. You remember writing a letter to· Mr. Schuster under 
date of January 12th? 
A. Of what year? 
Q. 1939. 
A. I wrote him a note and! said the sl10p was being· sold. 
Q. Didn't you write him this: "I have sold 
page 57 ~ shop and exp~cted lady over to reopen it 1st of 
,Janna ry. If there is any errors in rent will take 
care of same, after lady takes over shop-" 
A. The reason I wrote it like that was he said there was 
nn error, you see. 
Q. '' After lady takes over shop and makes payment''. 
What did you mean by that? 
A. I don't know. 
Q. "I couldn't work any longer on account of my eyes. 
Tl1e doctor has ordered complete rest for them"-
A. That is right. 
Q. ''Will check as soon as possible. I'm not leaving town. 
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I~ 
Yours very truly.'' ""'nat did you mean by '' Will check as 
soon as possible''? 
A.. I probably me·ant to go down and check up with him. 
I don't want to owe anybody anything. 
Q. Why did you say, ''I'm not leaving town'' Y 
.A. I don't know. 
Q. Wasn't that prompted by the fact tha.t you had adver-
tised you we.re closing and thought Mr . .Schuster would get 
that impression 1 
A. I owed him December and tT anuary rent. I wanted him 
to know I was still there and responsible for· it although I 
had sold the shop. · 
Q. Now, Mrs. Evans, you refer here to Mr. Schuster tak-
ing possession of the property. Did you see who did take 
the goods out of there? 
.A. You mean did I know who taken them out? 
Q. Who took tl1e g·oods away from your premises? 
.A .• I don't know. I couldn't get in. One key was there. 
Q. What? 
A. I thought Mr. Bra~·g took them. 
Q. So when you talked about Mr. Schuster taking them, 
you meant Mr. Bra.g·gf 
.A. 1\fr. Schuster had t.hem in his possession. 
Q. You don't know wl10 put tl1em down at his store t 
A.. No. 
page 58 r Q. Or the circumstances under which they got 
there? 
A. No. . 
Q·. How many ke3rs did you l1ave to these premises Y 
A. Two. 
Q. Did you ~ive Mr. Bragg both of them? 
A. No. I left one: in the building-. 
Q. How many rooms did you occupyY 
A. Two. · 
Q. Were they separate keys to each door? 
A. I never had a key to the back room. I lrnpt it locked. 
The only keys I had were the two keys to the front door. • 
Q. What about the key to the door downstairs? 
.A.. In the beginning· I had the key but it never would lock, 
so I lost it or something. 
Q. W11at a bout the keys to the lavatories 1 
A. I don't know. Tliev were on the desks. 
Q. You didn't: delivm· ·those to anybody in particular! 
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A. No. The keys to the lavatory was always kept on the 
desks and I didn't see that at all. 
Q. Didn't you say one of your keys was left hanging in 
the premises? 
A .. After Mr. Bragg· moved my stuff he didn't take my 
curtains and booths. They wouldn't take them out because 
they were nailed. I got those in June and Mr. Sanford said 
I could go and get my curtains, which I did. I went down 
and got them and then hung the key on the door. . 
Q. So when you sent one key to Mr. Bragg you retamed 
one? 
A. Yes. 
Q. Did anybody tell you not to go back on the premises f 
A. No. A lot of people on the outside told me not to-. 
Q. Did Mr. Bragg or Mr. Schuster tell you not 
page 59 } to go back? 
A. No. After they removed the stuff I got my 
curtains. Aft.er they took _all they wanted to take I went and 
~ot my curtains booause I 't.hought Mr. Schuster would rent 
liis place and I wanted to get my curtains. 
Q. How many girls did you have working for you in J anu-
ary1 
· A. In Januaryi I have already told you we didn't work 
in .January. 
Q. How many did you have working in December? 
A. One ope·rato_r. I couldn't get a girl because the shop 
l1ad been sold and they didn't know what this woman would 
do. 
Q. You had one operator and yourselfY 
A. Yes. 
Q. Who was thaU 
A. Mrs. Pickeral. 
Q. You were making· $200.00 a month out of it then? 
A. No. I clidn 't say I was making $200.00 then, because 
tl!en is when my eyes was so bad. I had sold the shop. I 
d1dn 't try to make a lot of money. 
Q. How many did you have working in November Y 
A. One. The same girl. I think there was another girl 
worked-I don't think I had but one girl then. 
Q. How about in October? 
A. I had two girls. 
Q. Wbo were they? 
A. Mrs. Pickeral and Mrs. Fowler. She only worked two 
weeks. 
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Q. How about September Y 
A. Iu September I had three girls. 
Q. How much·were you earning in that periodf 
A. In September 011 I wasu 't earning $200.00 because my 
eyes were bad. The girls I had just did as they pleased. But 
up until that date I had two other operators. 
page 60 ~ · Q. How much were you earning i 
A. I couldu 't say because I couldn't keep my 
books at that time. So I wouldn't know exactly. 
Q. "\Vere you earning anything net after the payment of 
expenses! 
A. Oh, yes. 
Q. You couldn't give us any idea as to what that was Y 
A. I couldn't because I was not keeping my books. I made 
enough to pay expenses because I paid Mr. Schuster his rent 
and kept up myself. 
Q. You didu 't pay Mr. Schuster his rent for December and 
January? 
A. I paid it for-but that wasn't any reason I couldn't pay 
it. :M:rs. Lineberger was supposed to pay it. It was her 
shop, not mine. Y;ou see, I worked for her. 
Q. Of course, Mr. Schuster had never heard about Mrs. 
Lineberg·er? 
A. He naturally wouldn't because she didn't go to see 
him. 
Q. Do you know l1ow much Mrs. Pickeral made herself 
working there Y 
A. 1\I rs. Pickeral worked on commission and I couldn't tell 
you exactly. Of course, if I could see some- of my records, 
probably I could tell you. 
Q. Where are your records t 
A. I will be perfectly frank. "\Vasn 't any books kept. I 
told :Mrs. Lineberger I couldn't keep books. I didn't keep 
them after September, 1938, because my eyes were so bad 1 
couldn't see. 
Q. Did you keep them before that time f 
A. Yes. 
Q. "Where are they Y 
A. I had those loose-leaf books. Kept them until the end 
of the year and then throw them away. 
Q. So you haven't any records of your operations, even for 
a single month of the time you were there! You haven't any 
record of your business to show to the jury? 
A. I think I l1ave some. 
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page 61 ~ Q. Got them here? 
A. I don't know where they are. 
Q. Haven't got your bank account? 
A. What do you mean? Bank Books 7 I have my bank 
books and saving account. books. 
Q. Where are they¥ 
A. At home. 
Q. Don't you claim you did a net business of $200.00 a 
month for l1ow long? 
A. 1F,rorn 1932 I have bought two automobiles and paid for 
them. I have bought land in North Carolina and I brought. 
up my niece and 1 couldn't have done that on nothing. 
Q. But you haven't any records? 
A. I have my income tax reports. Most of them. 
RE-DIRECT EXAl\HNATION. 
Bv Mr. Sanford: 
·Q. Do you recall what time in January Mrs. Lineberg·er 
came to see you Y 
A. I think it was sometime around the 15th but I don't 
remember exactlv the date. 
Q. What did she tell you a:bout it then V 
A. She told me she found if she left North Carolina she 
couldn't get any support from her husband so she decided 
that rather than leave in those circumstances, she would 
rather lose her down payment a.nd for me to do what I pleased -
with the shop and see if I could get my money back. 
Q. She put you back in possession of the equipment? 
A. Yes. 
Q. Told you to take it back? 
A. Yes. 
Q. That was before the distress warrant was sued out? 
- A. Yes. 
page 62 ~ Q. The day after this equipment was sold, were 
you tl1en willing, able and ready to go back into 
1 m siness f 
.A. ·Yes. I wanted to g-et some good operators and go back 
into lmsiness because I found out what a mistake I had made, 
because somebody else could l1ave run it for me with my 
help. 
Q. The letter in January Mr. Carter showed you, was that 
the note you referred to tha.t you sent Mr. 1Schuster T 
A. Yes. 
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Q. Did he demand. from you at any time prior to this dis-
tress warrant that you pay him some money or else he was 
going to levy on your equipment¥ 
A. He wrote a note or called me one and said he heard I 
sold the shop and would like to settle up with him. 
Q. vVhen was that t 
A. Around the first of January. 
Q. Did he come up and try to check up with you Y 
A. No. 
Q. Diel he bring his books up there¥ 
A. No. 
Q. Did you let him see your checks? 
A. No. 
Q. Would you have let him see them¥ 
A. No. 
Q. VVhy wouldn't you 1 
A. I have l1ad people tell me J\fr. Schuster-
Mr. Carter: We object. 
A. I hacln 't gone through my checks. I didn't know, may-
be I bad lost one. I tl10ught perhaps if I had one, unless I 
had someone with us to cl1eck the month I had lost the check 
would be the month be said I owed him for. I 
page 63 r would have cheeked with him hut I wanted some-
body else with me. 
Court: I didn't understand, Mrs. Evans. Something was 
Ra.id here earlier in vour examination to the effect that the 
reason you advertised this equipment for sale was to get the 
title back in your name. 
A. I advertised it for sale. Of course, if it had been sold, 
it would have been all right. 
Court: Was the sale just -a whitewash on the theory you 
liaci been advised that was necessary to get it back! 
A. I really would have sold it to protect the other woman. 
Court: At that time, when you advertised it for sale, you 
were not expecting to take the property back over your-
self? 
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A. I thought perhaps I would. 
Court: Something was said here, that you were advised 
by your Counsel it would be necessary to conduet a sale of 
the property to clear the title. Without taking issue with 
Mr. Sanford, I am trying to- · 
A. She told me I could go on with the shop, do anything I 
wanted wit.hit. Put it up and sell it, or if she got her money 
out of it--of course, I wanted her to. 
Court: Tell us, when you advertised the shop for sale in 
January, if anybody would have paid you as much as-would 
have paid you more than $700.00, say $750.00, you would 
have felt oblig·ated-. she owed you $700.00. If it had sold 
for anything more than $700.00 and the cost of the sale, you 
would have felt obligated to accept that and give-take your 
$700.00 and give her the balance Y 
A. Yes, sir. 
The witness, 
MRS. H. C. BELTON, 
being. first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Sanford: 
Q. What is your name! 
page 64 ~ A. M:rs. H. C. Belton. 
Q. Mrs. Belton, where do you live? 
A. 738 :Main Street. 
Q. Do you operate a beauty parlor business in the City of 
Danville? 
A. I do. 
Q. How long have you been in Danville f 
.A. About eight years. 
Q. Do you know Mrs. June Rockwell Evans f 
A. I do. 
Q. Did you know her while she was operating the June 
Beautv Salon? 
A. Yes, sir. 
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Q. Have you seen her prior to January, 1939 Y Had you 
been in her. plac.e of business 1 
A. Yes. I. have. 
Q. Have you seen her equipment Y 
A. I have. 
Q. You know anything· a bout her business f The type of 
business she operated f 
A. "\Vell-she had a very nice business. 
Q. Please tell us from what you know of that business what 
you think it was reasonably worth in January, 1939! 
Mr. Carter: We object to that without more knowledge 
of the conditions. 
Court: Were yon addressing a remark to this Court? 
Mr. Carter: Yes, sir. We ·object to it on the the01-v she 
has to show more knowledge of the business. · 
Court: I don't know whether you are asking it with ref-
erence to a g·oing· concern or with reference to the equipment. 
I don't think the witness is qualified to answer what the 
business was worth as a going concern. The only way she 
could be qualified is to have worked there and had an intimate 
knowledg·e of the volume of business and the ex-
page 65 ~ penses incurred, or either you would have had to 
have audited the books and formed your opinion 
from that. I think she may speak as to the equipment itself, 
regardless of volume. A business may or may not have g-ood 
will value. You may do a $10,000.00 ·business and lose $100,-
000.00. The g·ood will may not be worth anything. This 
witness would be guessing to give her idea as to the value 
from what she· said. She may be qualified to do it. 
Q. Mrs. Belton, you operate a beauty parlor business in 
the City of Danville? 
A. Yes, sir. 
Q. How longY 
A. Five years. 
Q. What· is your net income from your business f 
A. About $50.00 a week. That is over and above expenses. 
Q. Were you sufficiently familiar with Mrs. Evans' busi-
ness to say whether that business was as g·ood or better than 
yours¥ 
Mr. Carter: I don't see how she could tell. 
Court: She can't answer that unless she gives a founda-
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tion for her opinion, how frequently she was in there. If she 
went in four or five· times and happened to hit a rush hour 
and from that form an opinion, when it might have been 
thirty- days with a very much smaller amount of business. 
She would have to go into some details. 
· J\fr. Carter: The idea of my walking into Mr. Sanford's 
office and making a g'lless as to his income and attempting 
to say what his income· is from: his law practice-it seems an 
absurdity. 
Court: She might form that opinion from a criterion of 
her own business, but she would have to show more than 
dropping in the place occasionally. 
Q. Did you come in contact with Mrs. Evans' customers? 
.A.. I do. 
Q. Do you now? 
A. I do. 
Q. .A.re some of her customers now doing business with 
you? 
A. TJ1ey are. 
page 66 } Q. How often did you go in Mrs. Evans' beauty 
shop? 
A. I didn't go in so often. 
Q. Have yon any idea a.bout the number of customers she 
had and tell us how you know it? 
A. No. The only thing I know is the patrons I have are 
excellent. If the list spent the money with her like they 
do with me, she I1ad a very good volume. 
Q. How did her business compare, generally speaking, with 
other beauty parlors? 
Court: I don't think she can answer that question. She 
said she went there-her visits were occasional and I don't 
think it is permissible to give concrete estimates. 
Mr. Sanford: Don't you tl1ink that ought to go to weight 
rather than admissibility? 
Court: No. It is opinion evidence without sufficient basis 
for the opinion. It is bound to be opinion. 
Q. Were you familiar with the equipment Mrs. Evans had 
in her shop? 
A. I was. 
Q. What, in your opinion, was that equipment worth 7 
A. It should have been easily worth $4,000.00. 
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Q. Have you got similar equipment in your shop? 
A. I have. 
Q. :You know something about the value f 
A. I do. Her equipment was standard and that does have 
a standard price. 
Q~ Did you see that equipment after it had been stored 
down at ::M:r. Schuster's f 
A. I did. I saw it the dav Mrs. Evans redeemed it. 
Q. Was that the only time you saw itt 
A. That is the only time after it was put in storage. 
Q. What condition was it in? 
A. It was in very bad condition because it was stored 
where the dust could accumulate. Just the same if you moved 
that desk on the floor with nothing to cover it. Nothing sur-
rounding it at all. 
page 67 ~ Q. Had no cover on iU 
A. Not when I saw it. 
Q. Do you think it was possible to use that equipment in 
the condition it was in? 
A. I wouldn't use it. 
Q. Do you think it could have been usedf 
A. Probably so. Some of it could have been used. 
Q. From wl1at you saw of the equipment, what would you 
sav it was worth then? 
A. $250.00 would have been all I would have given for 
it. 
Q. You heard about 1\frs. Evans' shop being closed, I sup-
pose! 
A. I did. 
Q. Please ten us, if you can, whether or not you heard 
anyone discussing her :financial condition after it was closed. 
A. I heard them wonder if she hadn't lost everything. That 
was the general opinion as well as my own. 
Q. That she had lost everything? 
A. Yes. 
Q. Was there considerable discussion among the people 
vou came in contact with Y 
w A. W ell-riµ;ht much. 
Q. I believe you· say you have some of her customers? 
A. That is right. · 
Q. You have them now f 
A. Yes. 
Q. Have they discussed with you her financial condition and 
what happened there·? 
A.. They have. 
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CROSS EXAMINATION. 
By Mr. Carter: 
Q. Mrs. Belton, you say that the equipment in 
page 68 ~ Mrs. Evans' shop while she was operating it was 
in your opinion worth $4,000.007 
A. At the time I saw it, it was. 
Q. When was that? 
A. Let me see now. Was it last :M:arch, 1\ifrs. Evans, I was 
in your shop f 
Q. You mean March of 1938? 
A. It was about March, 1938 I was in there. 
Q. March, 1938, was the last time you saw it T 
.A. Yes. 
Q. You were not in this shop between March, 1938, and the 
time it was closed Y 
A. I hardlv think I was. 
Q. In March of 1938 you think the equipment was worth 
$4,000.00? 
A. Yes. 
Q. Is that cost price f 
· A. Tl1at is wha.t I would have been willing to give for it at 
that time. 
Q. ·what do you think she pa.id for it? 
A. Her machines were standard and very expensive. She 
harl two permanent wave machines. I gave $432.50 for mine. 
Then they vary in prices depending on the heaters. If you 
have thirty-two heaters, of course, it is more. If you have 
a t'Yenty-four heater machine, you would probably pay 
$432.00 for it, where if you had thirty-two heaters you would 
pay more. 
Q. Do you know what hers were? 
A. I didn't notice it elosely be,cause at that time I had my 
shop. ' 
Q. You didn't look at it with any view of buying it? 
A. That is right. Just general appearance. I would have 
been willing to have given that for the shop. 
Q. Yon won't called on to give a bid on it? 
A. I thought about it at that time. 
Q. You mean you thought about buying it Y 
A. No. Because she wasn't interested in selling it. 
Q . .You didn't then think about any particular 
page 69 ~ price at that time? 
A. Except I noticed it was very nice, and I 
thoug·ht, "This is what I would give for it". 
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Q. Prior to that March, how long had it been since you 
were in there¥ 
A. I don't remember exactly because I would just run in 
and out. 
Q. I was trying to get just some idea. I know you don't 
know the day, but could you give mQ some idea-whether it 
was a morith ~ 
.A. Probably two months before, but not any longer than 
that. 
Q. Do yon know when ifrs. Evans bought this stuff Y 
A. No. I do not. 
Q. Does that equipment deteriorate very rapidly! 
· A. In some respects. lust like your furniture. If you 
take good care of it, it lasts for years. However, we are al-
ways adding new equipment. 
Q. Isn't this true 1 That people who make that stuff are 
constantly coming out with newer and better machines a.nd 
the others become antiquated 1 
A. Probably. 
c,. Isn't that trueY 
A. That is the way they feel about it. 
Q. Isn't that the actual fact! 
A. I don't find it so. 
The wi tness9 
E. F. BH,AGG, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Sanford: 
"Q. You are E. F. Bragg, I believe? 
.A. Yes, sir. 
Q. High Constaible of the City of Danville! 
A. Yes, sir. 
Q. Did you handle a distress warrant for Mr. Isaac Schuster 
last June? 
page 70 ~ A. I wouldn't say what date. I handled one. 
The date is on the warrant. 
Q. In execution of that warrant, did you go and levy-did 
you levy upon certain possessions of Mrs. June Rockwell 
Evans? 
A. Yes, sir. 
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Q. Where did you find these things you· levied upon? 
A. On Main Street. I don't remember the number, but. 
just above the Hotel Danville. 
Q. Is this a copy of the distress wan-ant that was in your 
hands? 
A. Yes. 
Q. Do you recall what type of property it was that you 
levied upon¥ 
A. Beiuty parlor. Permanent waving machines, dryers, 
dressers, etc. 
Q. Did you lock up the place of business? 
A. No, sir. It was locked when I made the levy. 
Q. Did you call for the key? 
A. Yes, sir. I got it from her husband at the bus sta-
tion. 
Q. Did you keep the key from that time on? 
A. Yes. 
Q. Who did you finally deliver it to? 
A. Mr. Schuster. 
Q. After you made the levy, was there an affidavit filed by 
the defendant, Mrs. Evans, stating that she had a substan-
tial defense 7 
.A.. Yes, sir. 
Q. Then what did you do, or did you require ]\fr . .Schuster 
to give you a bond? 
A. Mr. Schuster gave a bond and .then I moved the stuff 
out and stored it. 
Q. Do you remember th.e date you did that T 
A. No. There is a memorandum of it with the papers. 
Mr. Carter: What is the date of the bond? Don't the 
papers show that? 
l\fr. Sanford: I am just looking. 
Q. Were you present at the time there was a safo 
page 71 ~ conducted up there on the premiseR? 
A. Yes, sir. 
Q. Was the bond given after the sale? 
Mr. Carter: Doesn't tJ1e bond show tbe date? 
Mr. Sanford: The bond is dated January 27, 1939. 
Q. Is this the bond that was given you? 
.A.. Yes, sir. 
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Mr. Sanford: This bond is a pa1-t of the papers in the 
case of Isa.ac Schuster v. June Rockwell Evans and we ask 
permission to file same in this proceeding. 
Court: Well-I reckon you can do it. Introduce it in evi-
dence. · 
Q. Did you take the property into possession on the day the 
bond was given or the day after? 
A. I don't remember. The date should be there. 
Q. It doesn't show when you took possession. 
A. I did rig·ht away anyway. I took it one morning. 
Q. Certainly after the sale was conducted? 
·A. Yes. 
Court: He took what after the sale was conducted Y 
A. The property after the sale conducted by Mr. Evans. 
Q. I notice here on t.h~ original distress warrant the :fig-
ures $430.00 were changed to $700.00. I don't know whether 
that is tn1e when it came into your possession or not. 
Court: That was the amendment, wasn't iU 
Mr. Carter: That is the amendment. The affidavit was 
$430.00. 
Q. What did you do with the property after you took it 
into possession T 
A. Stored it at Mr. Schuster's place on the second floor. 
Q. Did you g·o down there to inspect it after that time, 
.A. Yes, sir. I went back after we had the trial 
pag·e 72 ~ up here and I checked it back to this lady and her 
husband. 
ll. Just to see if the stuff was there? 
A. Yes, sir. · 
OROSS EXAMINATION. 
Bv Mr. Carter: 
··Q. What you did was this. Mr. Schuster had a distress war-
rant issued, alleging that-Mr. Schuster procured a distress 
warrant alleging this lady owed him $430.00 worth of rent and 
that is dated the 23rd day of January. On tbe 25th, two days 
later, you went up to tl1e premises and levi~d on a lot of equip-
ment, which you listed on your return~ There was a delay 
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of two days. Was that because of the fact you couldn't get 
into the building? 
A. Yes, sir. 
Q. Building was locked up f 
A. Yes, sir. 
Q. Mr. Schuster said he had no key? 
.A. Yes. . 
Q. Was the business being operated!· 
A. No, sir. Was closed up. 
Q. You went to her husband and from him you procured the 
keys? 
A. Yes, sir. 
Q. Did you tell him what you wanted with iU 
A. Yes, sir. 
Q. Were you entirely willing to give it baek a.fter you 
moved the stuff out? 
A. Yes. 
Q. Did you take possession of the premises for anybody? 
A. No, sir. 
Q. On the 26th, the following day, Mrs. Evans made an 
affidavit that she was the defendant; that she was unable to 
give a forthcoming bond and take- the property into posses-
sion that you had levied on; that she ]1ad a sub-
page 73 ~ stantial defense. When that affidavit was filed, 
yon w:ere stopped right there? 
A. Yes, sir. 
Q. Then Mr. Schuster came and g·ave his bond on the . 
27th? 
A. Yes, sir. 
Q. Do you know whetl1er you moved the stuff that day or 
the next? 
A. I don't know. Probably the next day though. 
Q. ·when 'I\fr. Schuster gave that bond, you undertook to 
take the goods into your possessfon as High Constable? 
A. Yes, sir. 
Q. Did you have to put them somewhereY 
A. Yes, sir. I had to store· them. 
Q. Did you approach Mr. Schuster about storing them in 
this building? 
A. I told him the situation and asked where I could store 
them without it costing too much and he said I could store 
them there. 
Q. Mr. Schuster agreed to let them be -stored at his place 
at no cost to anybody? 
54 Supreme Court of Appeals of Virginia 
E. F. Bragg. 
A. Yes. 
Q. Did you see the place it was to be stored before you 
put them in there Y 
A.· Yes. sir. 
Q. Did. it seem to be a suitable place? 
A. Yes. 
Q. ,v ere the goods in the same condition they were in when 
you took them into custody Y 
A. I didn't see anything wrong with them. They all 
checked and they accepted them. 
RE-DIRECT EXAMINATION. 
By Mr. Sanford: 
Q. Did you find any pieces broken when they were checked 
back to :Mrs. E-vansY 
page 74} A. No, sir. I don't recall anything· broken. 
Q. Did she-you ,say she accepted them. Did 
she have any option about accepting them¥ 
A. Just asked me to come down and check them back. 
Q. You went down to see she got what you took out f 
A. Yes. I had a list and went down to check it back. 
Q. You say you don't remember whether anything was 
broken or not f 
A. Yes. 
Q. You say the place looked all right where they were 
stored 1 
A. Yes. 
Q. Were they covered up with anything T 
A. No. 
Q. They set there for how longf 
A. I couldn't say. 
Q. It was after the June term of court when you went 
down and checked them back Y 
A. It was after court up here. 
Q. You put tl1em in there about the 28th of J anuaryY 
A. Yes. sir. 
RE-CROSS EXAMINATION. 
By Mr. Carter: 
Q. Was there any complaint made to you by them when 
they took the goods back 1 
A. No. sir. 
June Rockwell Evans v. Isaac Schuster 55 
• .Time Rockwell Evans. 
Q. You went down there because you had them in your 
custody? 
A. Yes. Tl1ere was one piece broken. I don't recall what 
it was but we made a memorandum of that when I stored 
them. 
RE-RE-DIRECT EXAl\HNATION. 
Bv Mr . .Sanford: 
~Q. Was Mrs. Belton there with Mrs. Evans at that time! 
A. Wl1en I checked them out of storage 7 
page 75 ~ Q. Yes. 
A. I don't recall. 
Q. Was any,body around1 
A. Mr. Schuster sent a colored boy up there to help check 
them out. 
The plaintiff, 
JUNE ROCKWELL EV ANS, 
upon being recalled to the stand, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Sanford: 
~ Q. Mrs. Evans, when that sale was conducted there in the 
place of business on January 26th, I believe, or 27th, were 
you prepared to pay the amount that was-the balance due 
on your contract or more, if necessary, to g-et the propertyt 
A. Yes. I was. I didn't want to let it go for nothing. I 
wanted it back but still I wanted the other- lady to get hers. 
Q. Tl1at was the purpose of the sale. If anything over 
$700.00, she was to get it Y 
A.. Yes. 
Q. "What ,voulcl you lmve paid for the property rather 
than let. anvone Jrnve it? 
A. I wouid have paid $2,000.00 to get. it back at that time. 
Q. Even if you liad to pa.y the difference? 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Carter: 
Q. You could ha.ve paid the money? 
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A. Yes. 
Q. That was on the 27th f 
A. Yes. 
'i 
Q. And yet on the 26th you made an affidavit you 
page 76 ~ were unable to give a forthcoming bond¥ 
A. I don't know about law. 
Q. But you ma.de that affidavit on the 26th Y 
A. Yes. 
Q. What is this list with prices on it? 
A. List of the equipment with prices of the equipment. 
Q. That is the price you paid for it 1 
A. Yes. That may not be all of it. 
Q. Didn't you attempt to give a complete list? 
A. Yes, I think Ro. . 
Q. Now, Mrs. E-vans, your counsel has introduced in this 
proceeding· a letter from :Mr. Schuster under date of May 25, 
1935, addressed to Miss June Rockwell. Was that before you 
were married? 
A. Yes. sir. 
Q. This letter says: ''Dear Miss Rockwell: I have been 
up to see you several times but always find you busy. Ac-
cording· to my records you are bf\hind in your rent. as follows: 
1932 Balance of $20.00 and one month at $35.00, 1933 One 
month $30.00, 1934 Two months at $40.00, making a total of 
$165.00. I would appreciate if you would add to your check 
each month whatever yon can to wipe out this balance. I 
would also appreciate if you would see that all the lights in 
the hall are put out after business hours as frequently I pass 
there around midnight. and see lights burning in the hall. 
The electric charges some months run as hig·h a·s $4.00 and 
have been a.s low as $1.00--'' 
A. I couldn't control the lights in an open building·. 
Q. '' The light bill should not run above that if the lights 
are not burned after business hours. Yours respectfully, I. 
Schuster.'' You got that letter? 
A. Yes, sir. 
Q. Well, then. I imagine that this letter which I read to 
you a while ago to Mr. Schuster, "I find in g·oing over my 
checks. I have them all for '32 and '33. But one 
page 77 r check for August, 1932 is for only $25.00. The 
balance would be $10.00 instead of $20.00 as that 
was the month you told me I could start paying $35.00 per 
month. I'm sorry I forgot to pay balance. I also find I 
didn't pay for Aug·ust. and September, 1934. It's been 1iard 
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to keep things g·oing. I had to go to Duke's Hospital in Dur-
ham for treatment last .September. When I got back I just 
forgot it wasn't paid. I'm very sorry. I'll start paying it 
right away. .Aibout the lights in the hall. I do try to keep 
them out all I can.'' Ete. That is the answer to that let-
ter? 
A. Yes. 
Q. After that sort of letter from Mr. Schuster, you were 
afraid to show your checks to him? 
A. Even after I caught up tha.t he kept on after me. 
Q. You tell the jury that you were scared to show your 
checks for fear he would ''skin'' you? 
A. "'\V ell. I was. 
Court: I can't get it straight in my head about the sale. 
Did this Mrs. Lineberger make a demand on you? She never 
wanted any more than her $500.00--she would have been 
satisfied to have gotten her $500.00 baek, wouldn~t she! 
A. Yes. 
Court: Then what was the· sale for, if you said you wanted, 
you were willing to take the property-I believe you said you 
decided to let it go if you got a satisfactory· price. There-
fore, you had a.t tha.t time determined to sell the property? 
A. I t11ought it had to be sold. 
The witness~ 
E 1MMETT N. MciCLELLAND, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Carter: 
Q. What is your name? 
A. Emmett N. McClelland. 
page 78 ~ Q. Where do you-live! 
A. 859 Pine Street. 
Q. What is your business? 
A. Beautician. 
Q. How longY 
A. Eight years. 
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Q. .Yon operate a place of your own¥ 
A. Yes. 
Q. Familiar with beauty shop equipment! 
A. I think so. 
Q. Did you see the equipment moved from :Mrs. Evans' 
place to Schuster's store T 
A. I saw them carry it in the store. I went in the store 
the next day and looked at it as I went past it. 
Q. Are you familiar with the price and value of beauty 
shop equipment! 
A. I think so . 
. Q. What was that equipment worth at that time¥ 
A. I can't say exactly what it would be worth but if I was 
going to sell it or buy it, I don't think it would be worth over 
$500.00 or $600.00, in that location; of course, in her shop it 
would be worth more. 
Q. Suppose she had it in a shop that was closed from three 
weeks to a month? 
A. That would hurt it considerably. 
Q. Did you see it when it was moved ouU 
A. Yes, I did: I didn't see it all as it was moved out be-
cause it was late in the evening. 
Q. Could you see, any difference in it then f 
A. I couldn't tell any di:ff erence. 
CROSS EX.A:MINATION. 
By Mr. Sanford: 
Q. Where were you Y 
page 79 } A. At 312 Main Street. 
Q. How far is ihat from Harns berger 'sf 
A. Just across the street.. 
Q. You were looking· at it across the street? 
A. Yes. 
Q. You couldn't tell whet.her it could be operated or not 
at that distance, could yon? 
A. No. 
Q. Except for the form of the stuff itself, tI1at was all you 
could see? 
A. The condition looked very good. 
Q. How close did you g·et to it when you saw it being put 
in Harns berger 's Store? 
A. I was a.t the same place. But I wa.s in there the next 
day and passed through the store and looked at it. 
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RE·-DIRECT EXAMINATION. 
By Mr. Carter : 
Q. If you wipe the dust off, isn't it just as good as it was 
before? 
A. That doesn't hurt it. 
RE-CROSS EXAMINATION. 
By Mr. Sanford: 
Q. You say you went over and looked at it? 
A. I went over there to the ladies' toilet and passed it as 
I went by. 
Q. Were you invited there by Mr. Sc.huster? 
A. No. 
Q·. Did you go and look at each piece Y 
A. No. Because I wasn't interested in it. 
Q. How many permanent wave machines were there¥ 
A. One. I think it was a Halliwell. 
Q. How many dryers Y 
A. I can't say. I don't know whether there was two or 
three. 
page 80 ~ Q. You do know there was only one permanent 
wa vi11,2.· machine Y 
A. That is all I saw. 
Q. Where are you located now f 
A. Masonic Temple. 
Q. At that time were you renting a. building from Mr: 
Schuster at the time you saw it Y 
.A. No. I wasn't. 
Q . .Any connection with him at all Y · 
A.. No, sir. I went over there to buy .a hat from Mrs. Bass, 
one of bis clerks. 
Q. You just glanced at iU 
.A. Naturally I was curious about what other beauty shops 
had. I was in the June shop once but didn't go through 
it to see what she had in it. 
Q. It was reputed she had a good business? 
.A . .At times she did. I heard at the time she went out, she 
didn't have. 
Q. You also heard after Mr. Schuster closed the doors that 
she was broke Y 
Mr. Carter: We object because there is no evidence Mr. 
· Schuster closed the doors. 
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Q. Do you know how Mr. Schuster happened to have pos 
session of that equipment1 
A. I understood she owed him rent. 




being first duly sworn, testified as follows : 
DIRECT EXAl\HNATION. 
By Mr. Carter: 
Q. What is your name Y 
A. Anne Underwood. 
Q. Where do you live? 
A. 319 Gray Street. 
Q. What is your business? 
page 81 r A. I work for Mrs. McClelland. 
Q. How long have you been in that business Y 
A. Four years. 
Q. Do you have any familiarity with the prices and value 
of beauty shop equipment? 
A. Yes. I worked with Mrs. Evans in March and Feb-
ruary of 1937. 
Q. How many operators were working for her? 
A. One other and one, extra and myself. 
Q. Did Mrs. Evans herself do much work T 
A. Not much. 
Q. How much? 
A. About an hour or two a day. 
·Q. Do you know what the earnings of the shop were· at that 
time? 
A. I do not. 
Q. What did you earn? 
A. $3.00 or $4.00 a week. 
Q. Were any of the other girls earning more than you 
were? 
A. I don't know. 
Q. Are you familiar with the equipment she had there Y 
A. I know what she had. 
Q. How many permanent wave machines did she have Y 
A. One. 
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Q. How many dryers Y 
A. Three. 
Q. What was the equipment up there worth at that timet 
Mr. Sanford: I object. She ought to show she had some 
knowledge of the value. 
Court: .She said she ]mew. I don't know-· you take an 
automobile for instance. Base its value somewhat on what 
it cost at the factory. 
page 82 } Mr. Sanford: She hasn't stated she bought a 
piece in her life .. 
Court: I don't think she had to buy it, if she knew what 
it sold for. She may answer the question. 
Q. What did you say the equipment up th.ere was worth 
at that time? 
A. Not over $600.00. 
Q. Do you rent from l\tir. Schuster? 
A. No. I do not. 
Q. Work for him? 
A. No. 
Q. Ever work for him? 
A. No. 
Q. Ever have any connection with him at any time 7 
A. No. 
Q. Your compensation was ·based on commissions on wh~t 
you did? 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Sanford: 
Q. Where do you work now? 
A. Nancy Beauty Shoppe, Masonic Temple. 
Q. When did you work for Mrs. Evans? 
A. February and March of 1937. 
Q. y;ou don't know what equipment she had at the time 
the shop was closed, do you Y 
A. I do not. 
Q. Know nothing about it at all? 
A. I wasn't there at that time. 
Q. Do you know what a permanent wave machine costs? 
A. Anywhere from $250.00 to $500.00 or $600.00. 
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Q. How many permanent wavei machines did she 
page 83 ~ have? 
A. One. 
Q. Do you know whether she got any more later or not Y 
A. I do not. 
Q. What do those dryers cost¥ 
A. $97.00. 
Q. How many did she have of those f 
A. She had three. 
Q . .She had three when you were there t 
A. Yes. 
Q. Did she have any small dryers Y 
A. I don't know. 
Q. Do you know what the cost of the dressing tables 
were! --
A. Not here, I don't. 
Q. Do you know the price of the show case she had down 
thereY 
A. I do. 
Q. What did that cosU 
A. Around $15.00. 
Q. Do you know anything about how many dresserettes she 
hadY 
A. I don't know how many she had. 
Q. You don't know anything· above the value of those Y 
A. Yes, sir. They are worth about $25.00 each. 
Q. Facial chairs. Do you know what they cost Y 
A. Different prices, from $25.00 on up to $150.00. 
Q. Do yon know how many she had Y 
A. iShe only had one. 
Q. Only had one when you were there f 
A. Yes. 
Q. And even though you have testified that at the time 
she had three of these dryers and one permanent wave ma-
chine as far as you knew and this other equip-
page 84 ~ ment, it wasn't worth over $600.00Y 
A. That is right. 
Q. And that is 1937 Y 
A. 1937. 
Q. 1937. Never bought any equipment yourself? 
A. I have. Not for myself. I have bought it for some-
body else. 
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RE-DIRECT EXAl\ilNATION. 
By Mr. Carter : 
Q. The prices you have given are for the stuff new, isn't 
it? 
A. Yes. 
Q. Is it a fa.ct when you buy one and use it, does the price 
depreciate very rapidly or not 1 
A. It does. 
Q. Suppose you use one of the· permanent wave machines 
for six months. How does tha.t affect the price¥ 
A . .About half. 
RE-CROSS EXAMINATION. 
By Mr. Sanford: 
Q. What do you think if it was stored for six months and 
dust and everything g·ot on it? 
A. About 2/3. 
Q. Would be depreciated two-thirds? 
A. Wo .. uld be worth about two-thirds of what it was before. 
Q. Suppose you couldn't use it? 
A. I don't know that. 
Q. ·You wouldn't be prepared to answer on that? 
A. No. 
page 85 ~ The witness, 
CATHERINE F0:1iVLER, 
being· :fi.rst duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Carter: 
Q. What is your name? 
A. Catherine Fowler. 
Q. Where do you live? 
A. I live on Kemper Road. 
Q. What is your business? 
A. Beauty shop. 
Q. How long have you been in that business? 
A. Twelve years. 
Q. Where do you work nowY 
A. In my own shop,. 
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Q·. Where is that Y 
A. Midway Beauty Shop, ,Schoolfield. 
:Q. Did you ever work for Mrs. Evans 1 
A. I did. In 1938. 
Q. What month Y 
A.. I think, to be exact, it was around November-just be-
fore Christmas, last year. 
Q. How long· did you work for her? 
A. About four weeks. 
Q. Who else worked there Y 
A. Miss Irene Pickeral. 
Q. Was Mrs. Evans doing any work herself Y 
A. No. 
Q. What were your earnings? 
A. I can't frankly tell you the truth, but I never drew over 
about $5.00 and something a week. 
page 86 ~ Q. Were you working on a commission basis? 
Or howY 
A. Commission. Fifty per cent, but I didn't have any fol-
lowing here. I want to be honest with J\frs. Evans too. 
Q. Did Miss Pickeral do more work than you or about 
the same? 
A. I can't estimate on her because I didn't pay her. 
Q. Did she have about the same number of customers as 
you? 
A. I couldn't sav. 
Q. Did you quit; 
A. Yes. 
Q. Why? 
A. Could you live on that amounU 
Q. No. 
A. Then why did you ask me why I quit T 
Q. I wanted these gentlemen to know. Is that why you 
quit? 
A. Yes. 
Q. Do you know the value of beauty shop equipment? 
A. No. I don't. feel I am capable about that. I think you 
ought to call in a supply man if you want an estimate on 
that. 
Q. Do you know how many permanent wave machines she 
had at that time Y 
A. One. 
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CROSS EXAMINATION. 
By Mr. Aiken: 
Q. You say it takes a supply man to give the value f 
A. The supply man can give you the value on it. 
Q. The beauty operator cannot? 
A. They may can. I can't. 
Q. That is all. 
page 87 } The defendant, 
ISAAC SCHUSTER, 
being first duly sworn, testified as follows. 
DIRECT EXAMINATION. 
By Mr. Carter : 
Q. Your name is Isaac Schusted 
A. Yes, sir. 
Q. I think you are the defendant in this case f 
A. "Y"es, sir. . 
Q. Mr. Schuster, I belieye in this notice that has been 
filed here, you are c.harged with a good many high crimes 
and misdemeanors. I believe they charge you with doing 
all these things, they say you have done wrongfully, and 
_ maliciously and carelessly in reckless disregard of Mrs. 
Evans' rights. Did you ever have any malice towards Mrs. 
Evans in your life f 
A. No, sir. 
Q. Ever have a.ny occasion for any malice towards her Y 
A. No, sir. 
Q. The evidence shows that in January of the present year 
you had a distress warrant issued against her for rent in the 
sum of $430.00. Please tell the jury what, if any, efforts you 
had made prior to that time to adjust with Mrs. Evans what 
amount she might be owing to you. 
A. I went to see Mrs. Evans several times, called her on , 
the phone several times and wrote her a letter. 
Q. How long had she been in your building! 
A. Since 1930 or 1931. 
Q. I believe she said at the time this occurred, she had 
no lease on the premises. Is that true? 
A. ·She had a lease the first three or four years. Then she 
got sick and was going to give it up unless I would let her 
stay there from month to month, which I did. 
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Q. Have you had opportunities to lease the premises to 
other people t 
page 88 ~ .A. Yes . 
. Q. Why didn't youY 
. A. She said she was going to try to stay as long as she 
can or somebody come along and she could sell out, and she 
might get better. 
Q • .And you l~t her stay! 
A. Yes. 
Q. You let her stay notwithstanding offers of other per-
sons Y 
A. Yes. Let her stay and reduced her rent twice when 
she said business got bad. 
Q. I believe she testified one lady approached you to rent 
it and you demanded more rent of her than you did of Mrs. 
EvansY 
.A. I wanted $50.00. \V ouldn.'t rent it at $40.00. vVouldn 't 
rent it at under$50.00. She told me she would let me know, 
she might take it. Her husband told me to write up a lease 
of $50.00 and she said she wouldn't take it. 
Q. These letters would indicate that from time to time 
Mrs. Evans did get behind in her rent. Is that trueY 
.A. Yes, sir. 
Q. Did that extend for a short period o.f time or over a 
number of years! 
.A. Over a num:ber of years. 
Q. Did you try to keep an account of the rent yourself? 
A . .Yes, sir. I kept it myself. 
Q. Do you tell the jury that your account of it was abso-
lutely accurate or not? 
A. No. I couldn't swear it was accurate. When Miss 
June told me she t11ought she had paid up I told her I kept 
the books myself and sometimes I have got a check which I 
wouldn't have given the credit. So I wanted to check it. I 
called several times and she always had an excuse or couldn't 
get her cl1ecks. Couldn't get the checks together. I have 
no malicious. 
Q. There is a letter in evidence under date of May 15, 
1935, in which you wrote her that according to 
page 89 ~ your :fig·ures she owed you $135.00 and her reply 
would indicate she felt the balance due you was 
not that much. I am not sure my :figures are right, but she 
figured she owed you $10.00 on an old account and $70.00 or 
$80.00-
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.A:.. I accepted her fig'Ures on that. In fact, Mrs. June says, 
'' I can't find my checks for several of the earlier years'' and 
I said, ''You find that for the later years and I will let the 
earlier go". I have been, there several times with my books 
under my arms and she has never gotten the checks to-
gether. 
Q. Did you take your books up there 7 
A. Yes. On several occasions. 
Q. What did precipitate this distress warrant in January 
of this year f What made you want to collect your rent T 
A. I saw it advertised that the place was sold. 
Q. You saw the advertisement she referred to about the 
1st of January 7 
A. Yes. 
Q. Did it come to your attention the place was closed 1 
A. Yes, sir. Several people told me. 
Q. Did you go by the place to see if it wa·s closed 7 
A. Yes, sir. It was closed. I didn't know where to get 
Miss June on the telephone so I wrote her a letter care of 
the Goodrich and she did get, the letter and that last letter 
is the reply to it. 
Q. You wrote her about the rent Y • 
A. I saw the place was closed and I wrote her and she 
wrote she wasn't leaving town and as soon as this lady came 
she would settle. 
Q. That was the letter of January 12th which has been h1-
troduced here 7 
A. Yes. 
Q. Now, then, Mr. Schuster, did you see thei advertisement 
that apparently was carried from about the 19th of January 
on in local newspapers that a sale of this equipment was g·o-
ing to be had? 
page 90 ~ A. .Yes, sir. 
Q. ·was it after that time you issued your dis-
tress warrant? 
A. Yes, sir. 
Q. Had you tried to get in touch with her aft.er you got 
this letter? 
A. Yes. And at the time of tl1e sale of this fixtures at the 
beauty shop I talked to Mr. Sanford and asked him if we 
couldn't straig·hten up this back rent. 1\1:r. Sanford said 
''We will see about it." After a day or two I called him on 
the phone a.nd they told me---I told° him I heard Miss June 
had given the checks to him to check up and he said he would 
see about it. 
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Q. That was after you had issued the distress warrant T 
A. Yes, sir. 
Q. Was that before the goods were taken into possession 
by Mr. Bragg? 
A. Yes. , I talked to Mr. Sanford at the sale when the shop 
was being sold under Miss June's bill of sale to that lady. 
Q. Was Mr. Sanford then representing Mrs. Evans? 
A. Yes. 
Q. You were trying· to get him to check with you on the 
account and settle? . 
.A. Yes. 
Q. Mr. Bragg has testified that a.ft.er he told you he would 
have to: provide a place to store ~his you volunteered to let 
him use your place without charge? 
A. I told him I had a large place. 
Q. Who put it there? · 
A. Mr. Brag·g with Morton Edwards and a couple of truck 
drivers . 
. Q. You had nothing to do with putt.ing it there? 
.A. No. 
Q. Was it damaged in any way? 
A. Couldn't. have been damaged. The place was twice as 
large as Miss June's. My store is 250 feet long. Half the 
floor is unoccupied except at Christmas time when toys are 
up there. 
page 91 ~ Q. Mrs. Evans testified that along about the 
1st of November she sold the shop to a la.dy in 
North Carolina.. Were, you consulted about tl1at at all? 
A. Didn't know an~,.thing about it except when I saw it 
in the paper and tl1is letter of January 12th was the first I 
knew of it. 
Q. The advertisement you saw in the paper was the first 
information you had from any source? 
A. Yes. 
CROSS EXAMINATION. 
Bv Mr. Aiken: 
·Q. 1\fr. Schuster, you are a man of considerable wealth, 
are you not? 
Mr. Carter: We object. 
Mr. Aiken: This claims punitive damages. 
Court: It is admissible. · 
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Mr. Carwr: Is there any .proof of any malice in this 
· casef 
Court: I can't decide that question. I think it would 
have to be submitted to th~ jury. 
Q. You are a man of considerable means, are you not f 
A. I don't think so right now. 
Q. You have considerable real estate in Danvillef 
A. Considerable mortgages on it. 
Q. How many pieces of real estate do you own in Dan-
ville! 
A. Five. 
Q. Is that all 1 Just five f 
A. Five or six. 
Q. You own two Main .Street stores f 
A. Yes, sir. 
Q. And own an apartment house on Jefferson Streett 
A. Tba t is rig·ht. 
Q. Do you own a hotel up here on Patton Street Y 
A. No, sir. · 
page 92 ~ Q. Who owns that? 
A. Mrs. Schuster owns that. 
Q. You own conside:rable residential and business prop-
erty in Danville Y · 
A. Six pieces, I think. 
Q. Don't you own several farms t 
A. I can give you the exact num:ber if you give me a minute 
to think. Sixi pieces of property and a farm. 
Q. Do you own some property in Hopewell Y 
A. Yes, sir. 
Q. Do you own much property in Hopewell? 
A. Not much. A building and half of another. 
Q. Would you mind telling us your net worth as shown on 
your bank statement Y 
A. I don't know. That is liable to vary from year to yea.r, 
month to month even. 
Q. Couldn't you give even an approximation of your net 
worth? 
A. I would have to figure that out. 
Q. You don't have to be entirely accurate. 
A. ]\fr. Wayles Harrison claims I am pretty well mort-
gaged up. My credit is vecy limited now. Good thirty days 
ago. but very limited now. 
Q. Everybody's credit is limited. You wouldn't care to 
make any estimation of your net worth to us? 
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A. I could figure it out if you give me time. 
Q. Without taking time to figure, couldn't you give us some 
idea Y • 
A. Not without figuring it. 
Q. Do you remember what your last statement to the bank 
showsf 
A. No. 
Q. How long· ago was it f 
A. I don't know. 
page 93 ~ Q. Did it show as much as $100,000.00f 
A. I couldn't tell you. 
Q. You don't think it was any less than that? 
A. I think it is mucl1 less, fig1iring in the mortgages. 
Q. Now, 1\fr. Schuster, you had a distress warrant issued 
against Mrs. Evans for more than she owed yon, didn ''t 
yon? 
A. I don't think so, according to my books. 
Q . .Your books were wrong, weren't theyT 
A. In some cases. Some months I was wrong. But she 
owed me for previous years not taken into consideration. 
Q. Weren't yon wrong according to the judgment of the 
court? 
A. Yes. 
Q. You levied on her equipment for more than you could 
prove she owed you T · 
A. That is right. 
· Q. Levied on her for $430.00, I believe f 
A. That is right. 
Q. And all she owed you was $160.00. That is right, isn't 
it? 
A. Not according to my books. 
Q. It was the way it turned out in courtf 
A. Yes. That is the verdict of the jury. 
Q. How do you account for your books being wrongf 
A. Well-an error I made. 
Q. You admit you made an errorf 
A. Yes. I admit I made an error in one or two months .. 
Some of this dispute was on wl1en I made the reduction of the 
rent and when Miss June sa.id I made it. 
Q. You a.sked for $700.00 when you got into court, didn't 
you7 
A. Mr. Carter took the book and went from the beginning· 
-when Miss June first started. She owed some months 
for the first years which I had passed up. 
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page 94} Q. She had evidently paid you for rent you 
didn't credit her with Y 
.A.. Tha.t is right. 
Q. How did that happen T 
A. It happened I forgot to put it on the book. 
Q. Did you talk to her about it and make demand on her 
for any money before you levied the distress warrant Y 
A. Yes. I wrote her as soon as I saw her ad in the paper 
and I made demand on her. 
Q . .You didn't do that until after you levied on it? 
A. Before I levied on it. 
Q. Did you make a demand on her for $430.00 Y 
A. No .. 
Q. What did you make demand for Y 
'1-· Not any .spooial figure. 
Q. You levied on her and put her out of business without 
ever demanding a definite amount of money Y 
A. I wrote her from time to time what she owed. 
Q. You did not go to see this lady before you levied on 
her and put her out 7 
A. I couldn't find her. 
Q. Where did you go f 
A. To the beauty shop. 
Q. Did you go to her home Y 
A. I didn't know where she lived. 
Q. Did you call her on the telephone? 
A. Couldn't get her. The telephone didn't answer. 
Q. That was at the shop, wasn't it? 
A. Yes. 
page 9-5 } 
phone? 
Q. Did you call l1er at her home? 
A. Didn't know where she lived. 
Q. Did you look in the directory for her tele-
A. No. I thought she lived on the Martinsville Road. A 
few months before they called me, said the water heater had 
busted and I tried to find he·r and couldn't and they told me 
she lived on the l\fart.insvillo Road. and I had to g·et Mr. New-
man, the locksmith, to open the door to cut that bot water off 
the heater. 
Q. I want to show you a 1938-19391 Danville telephone di-
rectory and see if her residence is listed in it. 
A. I expect it is in there if you say it is in there. I just 
didn't look for it. 
Q. It wouldn't be any gTea.t hardship to go out on the Mar-
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-tins ville Road to see her before you levied this distress war-
rant that was incorrect ag·aiust her, would it? 
A. I looked under the name of June Rockwell. I don't know 
if I would look under Evans. I might have known it, but 
never looked for it. I admit I didn't look for her. 
Q. You got checks from her signed Evans, didn't you Y 
A. I might have. If she signed her checks that way, I 
expect · I did. 
Q. You don't mean to tell us you didn't know her name Y 
A. I always knew her under the name of Miss June Rock-
well. 
Q. I want to show you a check dated January 28, 1938, for 
$40.00. How is that sig·ned Y · 
A. It is signed June B. Evans, June Beauty Salon. 
Q. You knew her name then? 
A. I expect I did. I didn't p·ay any attention to it. 
Q. That is your endorsement on it Y 
A. Yes. 
Q. And you made no very serious effort to get in touch 
with this lady before getting· out that distress warrant and 
making demand on her for the correct amount of 
page 96 ~ money she owed you f . · 
A. I made every effort to check the matter over 
and straighten it out. I did11 't run aftei· her. I didn't bother 
her but I was alwavs ratl1er easv with Miss June like with 
my other tenants, but I made demands to check up and the 
letters show it. No need for me to run after Miss June. 
Q. Y ~u sued for over double of what · she owed you and 
took her property Y 
A. I didn't take her property. Mr. Carter done that. He 
is my lawyer. 
Q. I suppose he got his information from you to proceed 
on? 
· A. He got information she owed me rent. 
Q. You gave Mr. Carter the figures to go on, didn't you! 
A. I gave l\{r. Carter, according to my books she owed 
$430.00. 
The plaintiff, 
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June Rockwell Evans. Morton Edwards. 
JUNE ROCKWELL EV ANS, 
upon being recalled to the stand, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Carter: 
Q. Did you give any instructions to the water, light and 
gas department to cut off the service¥ 
A. Not the water, but the gas and telephone because the 
first of January you had to buy a new license for. the com-
ing year and I didn't know whether it was my shop or hers 
and I wanted Mrs. Lineberger to do that. So. I did have 
the lights and telephone cut off. They were listed in my 
name. 
·Q. This equipment you had, when did you buy it Y 
A. Some of it was bought in different years. The last I 
bought was in 1.935. I bought $1,000.00 worth then. 
Q. Some of it was bought in 1930 Y 
A. No. Because it doesn't last that long. 
Q. What is the life of it? 
A. You can't tell. Depends on how it is kept. The value 
goes down with the years and you can't go into 
page 97 } that. 
Q. You . said that boug·ht in 1930 wouldn't last 
until 1938! 
A. Well-we trade it in. Like a new automobile. You 
have to keep up with the times. 
Q. And the last you bought was in 1935? 
A. Yes. I bought my last equipment in 1935. 
Q. Do you remember what time it was Y 
A. Along in November of 1935 I t:~rink. 
The witness, 
MORTON EDWARDS, 
being first duly sworn, testified as follows: 
DIRE.CT EXAMINATION. 
By Mr. Carter: 
Q. What is your name? 
A. Morton Edwards. 
Q. What h;; your business t 
A. I am not doing anything now but working in the fac-
tory. 
Q. ~at were you doing in January, 1939 of this yearY 
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A. I was moving. 
Q. Did Mr. Bragg get you to move some stuff from Dan-
ville Hotel Building· to Schuster's in January of this year Y 
A. Yes. 
Q. You had been .doing that how long t 
A. Twenty-two years. 
Q. Did you notic.e any that was broken at the time and call 
Mr. Bragg's attention to it t 
A. Yes, sir. Several pieces of marble on a table and one 
of the chairs. I asked Mr. Bragg what to do with it and he 
said, put it in the ehesser. 
Q. You called Mr. Bragg's attention to it before you 
touched itY 
A. Yes, sir. 
page 98 ~ CROSS EXAMINATION. 
By Mr. Sanford: 
Q. You just moved that equipment from where the beauty 
shop was run to Mr. Schuster's place of business Y 
A. Yes. 
Q. That is all you did with tllatY 
A. Yes. 
Q. The dressers that were fastened to the wall, did you 
move those glass tops T 
A. Dressers fastened to the wall? I don't recall any. The 
tops was marble top laying on the stand down here. 
Q. Was any glass on it? 
A. Yes, sir. They had those round glasses. 
Q. Did you :find any of those broken Y 
A. No, sir. 
Q. They weren't broken when you took them down there? 
A. No, sir. 
1\fr. Carter: We a~e through. 
The plaintiff, 
JUNE ROCK.WELL EV ANS, 
upon being recalled to the stand, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Sanford: 
Q. Mr. Schuster, has testified he went to your place of busi-
ness 011 several occasions with his book and! asked you to get 
-, 
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out your checks and let you go over the account and straighten 
it out. Is that true or not Y 
A. Only one time he came and I told you about it. 
Q. And you did not ha.ve the checks there at that time 7 
A. That is right. 
page 99 r Q. If Mr. Schuster had demanded before he sued 
out a distress warrant rent for four months, would 
you have paid him? 
A. If I could not have found my checks, I would have, 
rather than have my business destroyed. 
Q. How much rent did you know you owed him at that 
time? 
A. I knew I owed him January and December. 
Q. It is in evidence here that you had one permanent wave 
machine·. This contract was introduced into court by Mr. 
Carter on cross examination, but I never did mention it, ·but 
it was introduced by him in evidence. Please examine this 
contract with Mrs. Lineberger and tell us, whether or not that 
calls for two permanent wave machines. 
A. Two. One Frederick and one Halliwell. It covers all 
the equipment except the electric sign. 
Mr. Sanford: I would like permission to have it filed in 
evidence as Exhibit Evans no. 2, or whatever it should be. 
Court : All rig·ht, sir. 
CROSS EXAl\HNATION. 
By Mr. Garter: 
Q. As I understand the question asked you by counsel, if 
he had presented you a bill for $160.00, you would have paid 
iU 
A. I knew I owed him two months' rent and if I couldn't 
have found those two checks I would much rather have paid _ 
it. 
Q. On January 28th, five days after the warrant was is-
sued, your counsel wrote Mr. Schuster and sent a check for 
$80.00, insisting· that wa.s all tha.t was due 7 
A. Yes. That was all I knew was due. 
Q. So you were not willing· to pay for the other two months Y 
A. We found out I didn't have the other checks. 
Q. You only paid the other $80.00 after the jury's verdict 
against you? 
pa.ge 100 ~ A. That is rig-ht. 
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The defendant, 
ISAAC SCHUSTER, 
upon being recalled to the stand, testified as follows: 
DIRECT EXAl\HNATION. 
By Mr. Aiken: 
Q. Mr. Schuster, after you found out from the judgment 
of the court this lady didn't owe you as muc.h rent as you had 
levied on her for, did you offer to compensate her for the 
damag·es you had caused her f 
A. I did not. No demand was made on me. 
Q. This suit is a demand on you, isn't it? 
A. I didn't think I owed her anything. If I had thought 
I owed her anything, I would have paid her. 
Q. You didn't offer to, then? 
A. No, sir. I did not. 
Mr. Carter: If your Honor please, I wanted the record t~ 
show an except.ion to the Court's action in , permitting· the~e 
gentlemen to quest.ion Mr. Schuster about his financial con-
dition, my theory being there was nothing from which the 
jury could infer malice a.nd, therefore, there could not be 
· punitive damages. 
page 101 ~ ]\fr. Carter: Instruction no. 1 is objected to 
for two reasons. The inst.ruction savs "if vou 
believe a. levy was ma.de for $430.00 rent and the property of 
the plaintiff taken into possession, her business closed and 
g·ood will destroyed "-the evidence is undisputed it was 
closed before that time. The Gou rt is in effect telling the 
jury her good will was dest.royed, '' when only $80.00 rent 
was due"-t.bey admit $160.00 was clue. We say that the 
instruction is not supported by the evidence in the respects 
pointed out. 
Court: Well, the instruct.ion probably is wrong from both 
. parties' standpoint. The use of language is very confusing. 
I might take that instruct.ion, if I were reading it, that I would 
have to take all of those factors before I could find dam-
ag·es, which I don't. think is the law. She is entitled to 
nominal damages, if it was a wrongful distress. I don't know 
ho,~.r the jury would take it. You mig·ht say it is favorable 
to the defendant. Of course, if you believe all, it is an ele-
ment of the damages. I think the instruction should be 
drawn that if you further believe, first, that t.he levy was 
made and that the result of the levy was to put out of busi-
ness and destroy her good will-
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Mr. Carter: How can they possibly find she was put out 
of business when the evidence is she quit iU 
Court: She said she might go back. I don't think that 
instruction should be given as it is couched. I think that 
follows. I think that is a.n argument to be made more than 
for the Court to give in an instruction. In other words, those 
are elements· of damages. I think by putting it in that way, 
the Court might be amenable to the objection that the Court 
is tying it in with the levy. That is a corollary of that wrong-
ful distress. 
Mr. Carter: Instruction no. 2 is an instruction · which 
permits the finding of punitive damag·es, as to which we say 
there is no evidence to support the instruction. In the second 
place, in addition to the word ''malice'', they say, '' careless 
and reckless disregard of the rights of the plaintiff" .. We 
don't believe any such instruction has been approved in a 
case of this sort. There must be some actual malice. · 
Court: Isn't that a rule of law that--isn't that construc-
tive malice-? Malice in law. If I do a thing with the reck-
less and wanton disregard of another's rights, even though 
it isn't a wa.nton act 'from the standpoint of which there is 
malice inherent or actual malice, mig·ht I ·not be liable for 
punitive damag·es 1 · ·. 
page 102 ~ l\Ir. 'Carter: I question whether you can get 
. punitive damages :without actual malice. 
Court: I think under tl1e authority of this case that puni-
tive damages ai·c not warranted. It does not directly touch the 
point hut the plain reasoning· of tJ1e Court seems to be · 
that punitive damages would not be allowed. I am frank 
to say I would have thought ordinarily the question· of whether 
that was such a reckless or wanton disreg·ard, as to whether 
the maJ1 's act in seeking· out a distress warrant, when he him-
self admitted he did not know what amount of rent was due 
him, would be so reckless as to be malice, that question wquld 
have to be submitted to the jury with contra instructions 
that if he reasonably believed that amount of rent was due, 
probably-I don't know whethe1~ even that would be the case. 
But this case seems to ·be a very simi]ar case. Here is what 
they say. They gave this instruction-
Mr. Sanford: The facts were entire.iv different. That was 
where a pcrson-isn 't bankruptcy involved there? 
Court: The record shows it is a very similar case. It 
wasn't made clear here. "\\That happened in the other case 
was the reason that rent got reduced was because it was 
subsequently found Mr. Schuster had written a letter which, 
as I recall, 1\1:r. Carter considered as binding. Thereupon 
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he released the, rent in effect. Won't that case sort of a com-
promise¥ 
Mr. Carter: No. 
Court: The counsel here admitted before the tria.I justice 
that he was in error in his rent. Judge Campbell also holds 
the Trial Justice's finding was conclusive. He also goes 
on to say, here is what he says. They set these instructions 
up so funny.in. these opinions now, instead of quoting them-
putting little quote marks around them. I wish they would 
go back to the old way. I can't find the instructions. Any-
way, this lawyer got a.n instruction from the Court that says,. 
"you should award her fair damages for the wrong suf-
fered.',. The Court held that was tantamount to saying· 
''punitive damag·es ". Justice Campbell said sh~ sJ1ould have 
had such damages as sl1e had showed; said she was entitled to 
nominal damages in any event. He says, taldng the statute 
and the common law, without fraud, malioo, operation ot 
special ag·gravation,., the object of the law is to give compen-
sation for the damages suffered, testified t.o by these prin-
cipals, at lea.st tlm right to nominal damages is a sound doc-
trine. That which makes it erroneous is the use of the word 
''fair" damages for the wrong suffered. He said that prob-
ably misled tlrn jury. They eome on over here and set the 
verdict aside. They said $750.00 damages under t.he evi-
dence was wrong. Looked like $50.00 damages is all sbe. has 
proved there. I don't think it amounts to a row 
page 103 ~ of pins, but there was an error I1ere, a bigger 
en·or. $200.00. Tha.t is the only thing we have 
in this record to predicate damages on in this case. 
Mr. Sanford: In this case we have got twelve-according 
to what we have before us, seventeen months that this man 
failed to credit. He comes into court claiming seventeen 
months. That is the way it figures. 
Mr. Carter: The distress warrant was for $430.00. 
Mr. ,Sanford: That ve.rdict was based on the $700.00 as 
I see it. 
Court: I don't think that is the point. I think tllat is 
merely an action. The number of mistakes made, the way 
it was done. Didn't. even come in and ask her to pay this 
money. The question is for the jury whether there was 
malice, whether he intended to defraud her on it. Seems 
that is enough to go to the jury on punitive damages because 
I think there is evidence before the jury to justify them in 
believing· he would collect twice if he could. He certainly tried 
to do it.. 
Mr. Carter: Instruct.ion 3 we think should be $160.00 and 
not $80.00. 
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Court: No doubt about that. 
Mr. Carter: Instruction no. 4 is objected to on several 
grounds: Fir.r;t, In computing- the amount of compensatory 
damages the instruction might be taken as . an assumptioi1 
upon the part of the Court that the Court thought she was 
entitled to some compensatory dama.ges. Should have the 
words "if any". Tha.t raises this question. I question seri-
ously whet.her, even if you concede he is lia:ble for a wrong·-
ful distress, he would be liable for the wrongful act of the 
officer in permitting tJ1e goods to detcriotate. The evidence 
is undisputed that these goods were taken into possession 
by Mr. Bragg and were in his custody and control. Schuster 
metely gave permission to store them on his place to save 
costs in this case. Suppose Bragg had take'.n the goods off ....... 
Court: I think you a.re rig·ht about that. I think the 
distrainot is liable for that damage to the goods whic.h is 
natural by. vitt.ue of the officer's seizure of the goo{Js, but 
he is not liable for any negligent. act. of the· officer. He is 
liable for the 11atural consequences of seizing the goods. lf 
a m.ai1 had a car load of ba.nanas and they rotted, t.hat is a 
consequence of the very fact of preventing them from being 
sold. ~f the distress is wrong·ful, distrainor would be liable, 
lmt if he took a.n automobile, he would only be liable for that 
slight and incalculable damage which mig·ht arise from its 
being· kept a month, but he wouldn't be liable because the 
thing----because he put it in a. place and let the paint fall 
off. 
puge 104 ~ Mr. Carter: Ther·e is a further objection to 
that instruct.ion. We sa.y thete is no proof of any 
loss of good will in this business. The g·ood will was gone. 
Mrs. Evans' own tl1eory is she had aba.ndoned the 'business, 
was operating it fo1• somebody else, and the speculative theory 
E-1he had sort of changed her mind and if she bought them 
at the Ja.nuaty sale she would probably reopen the business. 
"\Ve sa.y there is no question of good will. No evidence of 
da.mag·e to her eredit and we say humiliation is not an ele-
ment of damages. 
Court: I don't know whether it is or not. That. is a new 
one to me. 
l\fr. Aiken: Isn't she c11titled-he deprived her of the 
means of ca.trying on that httsiness. · 
Mr. Carter: There is one thing I want to point out. It mav 
be technical but I want to save the point with respect to it. 
The undisputed proof in this case shows that at the time of 
the issue of the disti-ess warrant in quesf.ic:m at the time of 
the levy by Mr. Bragg·, these goods were not the property of 
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Mrs. Evans but the property of some woman in North Caro-
lina, Mrs. Evans merely having a lien on them. It does not 
appear ·she had repurchased the goods prior to the time 
Schuster had given the bond. Therefore, this suit can't be 
maintained and on that g-round we want to object to any in-
structi01~s for the plaintiff. 
Mr. Aiken: Suppose you .are depriving her of an oppor-
tunity of realizing on her security. Isn't that an injury to 
her! 
Mr. Carter: How do that¥ 
Mr. Aiken: By wrongfully seizing the goods which are a 
security to her. 
Court: I will give this instruction in this way, '' The court 
instructs the jury that if you believe from the preponder-
ance of the evidence that she is entitled to such damages, you 
should consider the value of the g·oods taken by distress and 
the loss of good will in the busine~s if same has been proved, 
and if you believe''-it is hard to change that. I will strike 
that out--"the loss· of the good will in the business, if you 
believe from the preponderance of the evidence that plain-
tiff had any good will therein a.t the time of the distress 
and suffered loss in respect to it on account of the distress 
warrant''. I am not prepared to say under the peculiar sit-
uation here there isn't' a question for the jury to determine. 
It is a peculiar situation. There is some evidence in the rec-
ord from Mrs. Evans-I kept trying to get it straightened 
up. If Mr. Sanford had advised her as her coun-
pag·e 105 ~ sel to a theory of law I am unable to follow. That 
in order to clear the tit.le you would have to sell 
the property. But she testified to that. Taking that theory 
of the case. Here is a woman with the actual title to the 
goods in her hand with a $500.00 in her hand and g·oing 
through a formality of getting it back in her possession. 
Upon being pushed on that point she elaborates and says she 
intended to sell the goods and make this woman whole if she 
could for hei: $500.00. I can't follow the two things. They 
a.re inconsistent. I don't see how she is going to sell the 
goods, and actually sell them and claim there is good will 
involved. 
Mr. Carter: Considering· the· value of the g·oods when re-
turned, wouldn't that permit the jury to find damages against 
Sclmster for Brag·g's negligence! 
Court: I reckon that would have to be qualif1ed. Have to 
put that in there "owing to deterioration on account of lapse 
of time while detained only", which I don't know what that 
would be. 
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Mr. Sanford: She is entitled to any loss she sustained by 
this wrongful distress, any damages that were sustained. 
Of course, she could sue on the bond, but he is the princi-
ptl . 
Court: I don't know about that. That is a theory a little 
puzzling· to me. I really think the law is wrong. on that point. 
Looks lilrn the authorities sustain it. It don't conform to 
my idea. I think this. If I had to make the law, if I was 
pronouncing the law as to what I consider a just rule, I 
would state the law to be this: That if the rent were in ar-
rears; t11a.t if the defendant had a right of distress ; that if 
he exercised the right of distress and exercised it for more 
than the amount due, the jury could allow certain damages 
provided the excessive distress occasioned the result, but if 
the evidence showed to my mind that the difference between 
$1,200.00 and $1,000.00 would have no effect on the result, 
the plaintiff ought not to have any damages. But the law 
seems to be to the contrary. Here was Jvfrs. Evans-another 
angle. Of course, the law· says he acts at his peril hut from 
one angle it was equally as much up to Mrs. E,vans to tender 
the man that mone,y. Take the converse of that situation. 
Why is a debtor-I don't see the logic and justice of putting 
the debtor in the position of holding the other person alto-
gether responsible for any mistake when they are not ten-
dering· him what is an admittedly due obligatiou. Practi-
cally deprives him of his right. But I am frank to say I think 
the law is wrong on that. I don't think the man is. respon-
siMe for any except the natural nn,l w~·ongfu] con$eqnences 
of his a.ct. · . 
l\fr. Carter: He ca.n 't be Hable for what he can't antici-
pnte. . 
l\fr. Sanford: He prevented lwr from going into business 
for that length of time•. 
page 106 } Court: Suppose :Thifr. 13rag-g ha3 just come in 
and set these g·oods out i.n the rain. I don't be-
lieve a man should be held re~rponsible-I don't believe the 
levy is the proximate cause of t)rn injurif}s. It is not a fore-
seeable result of the levy. T ,}c., think that probably the dis-
t.rainor may make the officer his agent-the man may act in 
two capacities, but the re,~ord here doesn't show that. I 
think if Schuster had insisted, a1u·l had given borid for the 
damages probable, such ;B they wm·e, and at his insisfamce 
the officer felt he was protected under the bond, and at his 
insiRtence it was stored at his place that was bad-but the 
rnan would have 3:eted in that respec?.t as Scbuster·s agent. 
nut the evidence here doesn't show tlmt fact. rrhe evidence 
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in this case, to my mind--f.ht~..t.·e i-, no logic in the thcol'y that 
the goods 'Yere damag~d from that ~tandpoiut. Some dust 
on the gqods. doesn't hurt theil,. J don't sec_• any tl~ffc-H·ence 
than in t:qat typewrit,~r sitting thcrE~ twenty-fiv,.1 years. It's 
never been dusted off. 1Vl1y should a little dust do them any 
harm t It is de mi11rfoiis. 
Mr. Sanford: A beauty parlor has a lot. to do with it. 
Court: I believe that probably the question of punitive 
damages should _go to the jury~ 
Mr. Carter: Punitive datnagcs Y 
Court: The first instruction off etcd, mtmber 1, will be re-
fused. Instruction number 4, I will have to get this re-
written. It is so messed up. Don't know whet.her I can read 
it myself. I will give that instruction. 
Mr .. Carte~~: I think you have cured a good many of my 
objections, sir.. . _ 
Court : I think this instruction sl1ould be anumded to read 
thusly: (Instruction #2) : '' The Court instructs tile jury 
that ii you believe from the_ evidence that the defendant, 
Isaac Schu~ter, sue~ out the distress warrant. complained of 
and l1ad a. levy made on tl1c goods and chattels of the plain--
tiff with wanton or gTossly reckless regard for the rights of 
the plaintiff, then in addition to compensatory cl:tmages, the 
plaintiff may be allowed punitive damages; ot such damages 
as you tllink will properly ptmish the defendant for the wrong 
committed. 
Mr. Carter: I still tbi.nk it is error to permit recovery ott 
humiliation, 
Court.: I don't think you ought to use the word ''malice'' 
and f ollo~ it witl1 other language which is constructive 
ma lice. There isn't anv evidence here of malice as dis tin.., 
guished from want.on ai1d reckless dfaregard, I will strike 
out tl1c word ''malice'' and put it this way, "with wanton 
or ~TOssly negligent disregard". I don't think there is any 
evictcnce of actual ma.Imo. Therefore, I don ''t think that 
ought to be in tlio instruction. We ought to limit 
pa~·e 107 ~ it to leg·al consequences of a g1"ossly negligent 
act. I wrote this instruction. I read something 
in here that has me confused. Let me see wl1at this case 
says. It is b~ll~d up here. I saw something about. Jmmilia-
tion in one of these cases. The Virginia Court has said in 
the ahsence of punitive clamnges to measure plaintiff's dam-
ages for i~jury su.:ftered, ~n{l·~ damages as are the natural 
and probable result of the inJury complained of. 
Mr. Aiken: It may be a typographical error in here. Here 
is the way it reads, '' If you believe from the preponderance 
June Rockwell Evans v. Isaac Schuster 83 
of the evidence that at the time they were distrained, plain-
tiff had any suc.h good will which was occasioned by- . 
Court: That is a qualification. I am submitting to the 
jury the question of whether she had any good will. I am 
doubtful a.bout it. I can't understand the plaintiff's state-
ment along· that line. One theory of it, I don't think she 
had any. Another theory, she might. Doesn't look like she 
did. 
Mr. Carter: I notice she was down at Duke. 
Mr. Aiken: Ougl1t to prove Duke Hospital bill. 
Mr. Carter: You have to be in mig·hty bad shape before 
you go to Duke. Mrs. "Williams had to get after me to go. 
Court: I read something about humiliation here seems 
like. I don't know where it was. Let me see the notice of 
motion in this case, please. Have you any instructions, Mr. 
Carter? 
Mr. Carter: I want to offer two. I showed these gentle-
men one. Inst.ruction A I took from the lang11age of this 
opinion in Gurfine v. Ilowe that I have marked on page 207. 
That is B. 
Court: Is this rig·ht ¥ 
l\fr. Carter: This is what J udg·e Campbell says. 
Court : '' In order to recover such damages the burden is 
upon the plaintiff in actions of this nature to show not only 
tha.t the act complained of was illegal but that it was either 
malicious, oppressive, or that it was attended by specially 
aggravated circumstances' '-That can't be so unless he uses 
it synonymously with exemplary. . 
J\fr. Carter: In that opinion he is dealing with compen-
satory damage.s. It struck me tha.t what he might be doing 
was to ameliorate the rig·or of the statute. I don't know. 
Court: I just can't follow that language. I see what he 
is meaning. He is taking substantial as disting11ished from 
actual. 
Mr. Carter: Is he taking that or as distinguished from 
nominal 1 
Court:· As distinguished from nominal. I think he says 
there is no actual damage-
page 108 ~ J\Ir. Carter: There was proof of $50.00 actual 
damage. 
Court: I confess I can't follow that. 
Mr. Carter: The only thing I can see is this. It mav be 
Judge Campbell had this in mind. Very much the same theory 
your Honor advanced as to what the law ought to be. That, 
in light of tJ1e statute, where tl1e distress was wrongful, be-
cause it was for an excessive amount, a man was entitled 
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to nominal damages, but in order to recover anything else 
for a pure mistake upon the part of the defendant where, 
in fact, something was owed, you had to show these very 
things. That is the only theory under which I can recon-
cile it. 
Court: I think that ought to be the law but--
Mr. Cart.er: Here is the exact lang11age: ''The defendant 
was entitled-
Court: Let me read that ·whole opinion, will you? You 
come over here on page 205. He is setting up a rule of law 
which has some logic in practical cases. Here is what I un-
derstand to be the theory of the law. There should be no 
sanctity to the distraint other than to the attachment, be-
cause it is the same rule; unless some old common law theory 
due to the fact the distress was one peculiar to the landlord 
who was a dominant political factor in England and he had 
a remedy there by distrci;;s he didn't have in the law courts 
because, if I recall correctly-didn't the 13:ndlord have some 
right to distrain practically on his own motion? I am not 
at all positive. He comes on here, '' The manifest intention 
of the statute is to prevent the landlord from oppressing his 
tenants .. the right to distrain or attach for rent has always 
been regarded by the courts as the most drastic one". I 
don't see why that is any more so than attachment. '' and 
in order to restrain the landlord from too free use of this 
power, etc. I just couldn't ghre tha.t instruction. It is right 
in the opinion but I just couldn't give it. I limited it to the 
word .actual, but I couldn't give this instruction. 
Mr. Carter: In view of that, I except upon the ground it 
is given in that case. 
Court: \Vhat a.bout. the other instruction? 
Mr. Sanford: We don't object to it. 
Mr. Carter: B is unobjected to, as I understand it.Y 
Court: Yes. 
Mr. Carter: And you will mark A refused? 
Court: Yes, sir. I liave these instruct.ions to be rewrit. 
ten. 
pag·e 109 ~ Teste : 
HENRY C. LEIGH, 
.Judge Corporation Court of Danville. 
February 20, 1940. 
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page 110 } June Rockwell Evans 
v. 
Isaac Schuster 
Filed with me Feb. 20/40. 
H. C. LEIGH, Judge. 
CERTIE1ICATE OF EXCEPTION NO. 2. 
The followi_ng instructions granted at the request of the 
plaintiff, numbered 2, 3 and 4, and of the- defendant numbered 
·B, and the Court of its own motion, numbered A, as herein-
after denoted, are all the instructions that were granted on 
the trial of this case. 
Plaintiff's Instruction No. 2. 
''The Court instructs tbe jury that if you believe from the 
evidence that the defendant, I~aac Schuster, sued out the 
distress warrant complained of and had a levy made on the 
goods and chattels of the plaintiff with want.on or grossly 
reckless regard for the rights of the plaintiff, then in addition 
to compensatory damages, the plaintiff may be allowed puni-
tive damages, or such damages as you think will properly 
punish t.he defendant for the wrong committed.''· 
Plaintiff's Instruction No. 3. 
'' The Court instructs the jury that the decision of this 
Court that only $160.00 rent was due is binding evidence 
before you.'' 
Plaintiff's Instruction No. 4. 
''The Court instructs the jury that if you believe from the 
preponderance of the evidence that the plaintiff is entitled 
to recover compensatory damages, you may consider the 
difference in the value of the goods taken by distress at the 
time it was levied, and their value at the time they were re-
turned to the plaintiff, which was occasioned by the 
page 111 ~ lapse of time the goods were detained under the 
distress, but not any diminution in their value on 
account of the Const.able 's method of handling, moving or 
storing them: the loss in the good will plaintiff had in the 
business (if you believe from a preponderance of the evi-
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dence that 'at· the time they were distrained plaintiff had any 
such good-will), which was occasioned by the distress of the 
goods; and the humiliation and mental anguish, if any that 
she suffered by reason of the levy of said distress warrant.'' 
Defendant's Instruction, B. 
'' The Court instructs the jury that if they believe from a 
preponderance of the evidence that the goods distrained on 
were damag·ed by reason of the negligence of the high con-
stable in the selection of a place or the conditions of the 
'storage, then this is not an element of damage that can be 
recovered from the defendant rSchuster and should not be 
taken into consideration by the jury in arriving at their ver-
dict.'' 
Comt's J.nstructiou .A. 
'' The Court instructs the jury that before the plaintiff can 
recover any except nominal damages in this case, that the 
burden is upon her to prove by the preponderance of the evi-
dence; that she has sustained by reason of the levy of the dis-
tress warrant, actual damages; or that the plain.tiff in is-
suing said distress warrant acted in bad faith, or wantonly 
or grossly negligently, in which event you may allow her 
punitive or exemplary damages. 
And if the jury lJelieves from the preponderance of the 
e,:idence that she did sustain actual damages, but that the 
defendant acted in good faith, and not with any wanton or 
grossly reckless disregard of plaintiff's rights, you should 
allow l1er only such damages as you may believe 
page 112 r from a preponderance of the evidence, she has 
sustained on account of the levy of the distress 
warrant, which damages should compensate her onlv for the 
pecuniary loss which the evidence proves she has · suffered, 
and for her humiliation and mental anguish caused by said 
levy, if any such you believe from a preponderance of the 
evidence there was. 
Nominal damages as above ref erred to are damages so in-
significant in amount as to have no appreciable existence 
from the standpoint of quantity. They are awarded in cases 
where damages are presumed by the law. Where a trespass 
is committed,-a.nd a distraint. on a tenant's goods in a 
greater amount tlmn the rent then due is a trespass,-it calls 
for nominal damag·cs as a matter of law. But in the absence 
of proof of actual damages, that is, some calculable pecuniary 
June Rockwell Evans v. Isaac Schuster 87 
loss, resulting directly and proximately from the levy of the 
distress, or of humiliation and mental anguish occasioned 
by the levy, plaintiff would be entitled to only nominal dam-
ages, unless you believe from a preponderance of the evi-
dence that in addition to such nominal damages she should 
be allowed exemplary or punitive damages, as defined in 
another instruction.'' 
T'este: 
HENRY C. LEIGH, Judg~. 
February 20, 1940. 
page 113 } State of Virginia, 
City of Danville, to-wit: 
I. iC. Stuart Wheatley, Clerk of the Corporation Court of 
Danville, Virginia, do hereby certify that the foregoing is a 
true transcript of so mueh of the record and judicial pro-
ceedings of said Court as I l1a.ve been directed to copy in a 
certain notice of motion to recover judgment, lately pending 
in said Court., between June Rockwell Evans, plaintiff, and 
Isaac Schuster, defendant. 
And I further certify tlmt the plaintiff has filed with me 
a written notice to the defendant of her intention to apply 
for a transcript of said record, which notice has been duly 
accepted by .J olm W. Carter, Jr., Attorney for Isaac Schuster. 
Given under my hand this 23rd day of March, 1940. 
C. STUART "WHEATLEY, Clerk. 
Clerk's Fee for R~cord $10.00. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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